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PREFACE

TO THE SECOND EDITION

The value of the work of the late Judge Reeve on the legal character

of the Domestic Relations is so generally recognized, that no apology

will be demanded by the profession for it£ republication. Although it is

now thirty years since its first appearance, it has not been superseded by

any later treatise, and it still continues to be the standard work on the

subjects of which it treats. Without claiming for it what can be ascribed

to no elementary essay, the character of an authority, which can properly

belong only to adjudged cases, we may nevertheless safely affirm, that it

is the best existing exposition of those titles of the law, which it professes

to discuss ; and though subsequent legislation has, in many of the Ameri-

can states, changed the reciprocal rights and duties of the parties, yet it

will be found that the author has in general correctly stated the principles

upon which the common law has regulated those rights and duties, and to

which American legislation concerning them has always had reference.

The editor of the present edition, therefore, hopes that he is doing some-

thing towards the discharge of that debt, which, according to high

authority, " every man oweth unto his profession," in presenting to his

brethren a republication of Judge Reeve's original work, accompanied

with as full notes and references as the time and means of investigation at

his command would admit. He has not ventured upon much discussion

in those few cases where his own impressions, or the solemn decisions of

legal tribunals, are adverse to the doctrines of the text, but has preferred

rather to cite conflicting resolutions, and to refer to the books for the rea-

sons which the sages of the law have given for judgments at variance

with the conclusions of his author. The editor believes that most late

American statutory enactments, as well as most adjudged cases, bearing

upon the subjects treated of by Judge Reeve, are referred to in his notes,

and trusts that the work, in its present shape, will be found at least a tol-
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crablc digest of tho American law of the domestic relations. It has been

deemed advisable to reprint the treatise on the Powers of Chancery, and

the essays on the legal import of the terms Heirs, &c, but there was not

the same necessity for editorial labor in regard to them, and they are,

therefore, given without annotation. In the multitude of bulky tomes,

with which the legal press now teems, brevity is a merit, which may

almost atone for the temerity of publishing at all, and this consideration

has induced the editor to confine his prefatory and supplementary matter

within the smallest limits consistent with general utility ; and before he

dismisses the work, he has only to acknowledge his indebtedness to the

valuable labors of the Hon. John Bouvier, in his learned and excellent

edition of Bacon's Abridgement, as well as to the various reporters of the

American courts, whose cases are so often cited in the following pages.

Burlington, Vt., October, 1846.



PREFACE

TO THE FIRST EDITION

The object of the Author of the following Chapters ia, to bring into

one connected view, the law on the various subjects respecting which

they treat ; which is found in the books, scattered through a great variety

of Reports and Elementary Treatises.

He has had a particular view to the principles which govern each

eubject, and has endeavored to draw them from the various decisions

which have been made, both at law and in equity. When the governing

principle is discovered in any class of cases, it will assist in determining

all analogous cases ; and it will not be so difficult to decide correctly,

when we meet with litigated questions. He has, therefore, in every

questio vexata, viewed the governing principle as the pole-star. By this

means, a desirable uniformity in the law will be observed ; and its symme-

try will be preserved from being marred.

He has not published this volume with the expectation of rendering

any essential service to the Jurist. His utmost expectations will be

answered, if it should be found beneficial to the learner. If the manner

should partake too much of the character of instructing, he hopes for the

candor of the reader, when it is known, that the work contains that which

for many years has been delivered as lectures to pupils. His object has

been, to exhibit the Common Law of England, and such of their Statutes

as we have adopted in words or principle. He has. therefore, but seldom

mentioned the law of the State in which he lives, where it differs from the

Common Law ; unless that difference arises from causes equally opera-

tive in all parts of the Union ; or where an explanation of it has, in his

opinion, served the purpose of shedding light upon the Common Law.

His design has been, to render the book, if of any value, equally valuable

to all parts of our country.





CHAPTER I.

BARON AND FEMME.

The Right ivhich the Husbayid acquires to the personal pro
perty of the Wife in possession, and to her choses in

ACTION.

The husband, by marriage, acquires an absolute title to all

the personal property of the wife, which she had in possession at

the time of the marriage ; such as money, goods or chattels per-

sonal of any kind. These, by the marriage, become his proper-

ty, as completely as the property which he purchases Avith his

money ;
and such property can never again belong to the wife,

upon the happening of any event, unless it be given to her by his

will ; and in case of the death of the husband, this property does

not return to the wife, but vests in his executors. (1)

As this property is transferred by operation of law to the hus-

band, it is to be remarked, that, as the case may be, such convey-

ance of her personal property in possession to the husband, may
•operate injuriously to creditors ; for, although it is true that the

husband is liable to the creditors of the wife, yet his liability lasts

no longer than the coverture
;
(a) as, if A. should marry B., pos-

sessed of personal property to the amount of any sum, suppose it

to be $10,000, and B. is at the same time indebted one half that

sum, and should die before her creditors should collect their debts

from the husband, the coverture is now at an end, and the

husband is no longer liable to her II creditors ; and as the 2

$10,000 was the only property that belonged to B-, the cre-

ditors must lose their debts. So, if the husband had died at any

(a) 1 P. Wms. 468 j 3 do. 400, 412.

(1)2 Kent's Com. 143; Doct. & Stud. Dial 6, c. 7; Co. Litt. 351. b.; Hyde
v. Stone, 9 Cow. 230. In Georgia, by statute, the real property of the wife.

at the marriage, vests in the husband in the same manner as her personal

property. Stat. Georgia, 1785.

2
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time before the creditors had collected from him the debts due

from the wife, the executors of the husband would not be liable
;

and, although it is true, that the wife remains liable after her

husband's death, to the former creditors, as much as when she

was a single woman, yet she might be utterly unable to pay them.

I believe it will not be found in any other case, that the property

ofone person is transferred to another, by operation of law, at the

expense of creditors. (1)

It will be observed, that the husband's liability to pay the debts

of the wife, does not depend upon the fact, that he received pro-

perty by her : if that were the ground of his liability, he would

be liable to the extent of that property, and no farther. (2) The
truth is, he is as liable to pay the debts of his wife, when he re-

ceives no property with her, as when he does ; and the circum-

stance of his having received property from her, does not increase

his liability; neither does the circumstance of his not having

received property from her, diminish his liability ; nor is his lia-

bility founded upon the idea that he is a debtor ; for if he was con-

sidered as a debtor, he would remain liable after the death of the

wife, and, on the event of his dying before his wife, his executor

would be liable. But this is not the case ; but, on the contrary,

she is considered as the debtor ; and for this reason it is, that the

wife must be sued with the husband, to recover a debt contracted

by her before marriage, which would not be the case, if the hus-

band were considered as the debtor. If the debt had been trans-

ferred to the husband, it would not, on his death, have revived

(1) An answer to these objections is attempted by Lord Macclesfield, in

the Earl of Thomond v. the Earl of Suffolk, 1 P. Wms. 469. Perhaps it

may be hard, he observes, that the husband should be liable, during cover-

ture, for the debts of the wife, accruing before ; but we are to set against

such hardship, that if the husband has received a personal estate with his

wife, and happens not to be sued during coverture, he is not liable. He
runs a hazard in being liable to the debts far beyond the personal estate

of his wife, and in recompense for such hazard, he is entitled to her whole

personal property, though exceeding the amount of her indebtedness, and

is discharged from her liabilities as soon as the coverture is ended.

The question was raised in this case whether the husband who marries

afemme sole trader, is liable for her debts after the coverture is at an end j

but the court were unanimously of opinion that he was not. The same

question was afterwards presented in Heard v. Stamford, 3 P. Wms. 410.

and the decision in the former case approved of.

(2) Adair v. Shaw, 2 Sch. & Lef. 263.
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against the wife ;
but it does revive against her

;
this is perfectly-

consistent with the idea that she is considered by law as the

debtor. (1)

IIThe ground, on which the husband is joined with the'wife, 3

is this : the wife, by marriage, is entirely deprived of the use

and disposal of her property, and can acquire none by her industiy.

If, therefore, the suit could be maintained against her alone, she

might be imprisoned, and would be wholly destitute of the means

of extricating herself from confinement, depending solely on the

good will of her husband to pay the debt, and thus procure her

release. The law would not trust to the caprice of husbands, and

therefore has provided, not only that the husband must be sued

with the wife, on a debt due from her, but has also provided that

the wife shall not be imprisoned without her husband. Whether

the liberty of the wife would be a sufficient inducement to every

husband, to pay the debt, and obtain her release from imprison-

ment or not, there need be no question
;
but the obtaining of his

own liberty would be a motive sufficient to influence him to pay

the debt, in consequence of which his wife would be released from

imprisonment. (2) It is the interest of the wife that is respected.

If it were for the sake of the creditor, that the law had made this

provision, the liability of the husband to pay her debts would

have continued after the coverture was ended, when the wife was
dead, or had been disabled from paying her debts by means of her

property having been transferred to her husband by operation of

law.

The husband's title to his wife's personal property in action,

to which she was entitled at the time of the marriage, as bonds,

(1) 2 Kent's Com. 145; Woodman v. Chipman, 1 Camp. Rep. 189, and

S. C. in notes.

(2) In several of the States, no female can be imprisoned on execution

for debt; but this does not in the slightest degree alter the liability of the

husband for the wife's debts. Rev. Stat. Vt. 1S39; Laws of Penn. 1819;

Laws of Miss, by Alden & Van Hoesen, 1839; Stat, of Ct. 1838. But it

is not precisely true that a wife may never be imprisoned without her hus-

band. She may not upon mesne process, but when they are both taken in

execution, and the husband is discharged under the insolvent acts, the

wife will not be discharged, if she is possessed of property not mentioned

in the acts of insolvency. Commonwealth v. Badlam, 9 Pick. 362; M'Kin-
stry v. Davis, 3 Cow. 339; Sparks v. Bell, 8 Barn. & Cress. 1; see also

DeGaillon v. L'Aigle, 1 Bos. & Pul. S; Burfield v. the Duchess De Pienne.

2 New. Rep. 380; Cooper v. Hunchin, 4 East, 521 ; Doe dem. Taggart v.

Butcher, 3 Maul. & Sel. 557; Chalk v. Deacon. 6 Monr. 114.



3 BARON AND FEMME.

notes, contracts, and her right to damages for injuries, &c. is not

as extensive as his right to her personal property in possession;

he may absolutely dispose of them at pleasure ; he may sue and
collect them in his own name and in the name of his wife, and,

when collected, the avails are absolutely his. (a) (1) When a

contract is made with a femme sole, that, if she marry and
4 survive II her husband, a sum of money shall be paid to her,

or any other thing be done for her benefit, and she marries

;

me husband cannot discharge this contract, (b) If the husband

impower another to receive the money due on such choses, and
he actually does receive it, although it has not come to the hands

of the husband, this is considered as collecting it. The husband

may assign such choses, and the assignment is valid. It must,

however, be remarked, that although a husband can assign the

choses of his wife, yet his power in this respect is limited; for,

to render such assignment valid against a surviving wife, it must

be for a valuable consideration. 2 Atk. 207, 417. 1 Brow. Cha.

44. (2)

(a) 1 Roll. Abr. 343; 2 do. 407.

(5) Yel. 156; Cro. Jac. 232; 1 Salk. 327 ; Brownl. 15; Palm. 99.

(1) Bat reduction into possession, by a husband, of a wife's choses in

action, is not in all cases conclusive, though it is prima facie evidence of a

conversion to his use ; but the presumption of intent may be repelled by

proof that he held the money as her trustee, for which he would be ac-

countable. Hind's Estate, 5 Whart. 138.

(2) The power of the husband to assign the wife's choses in action for

a valuable consideration, and that such assignment bars her of her right

of survivorship in the thing assigned, but subject, nevertheless, to her equi-

ty, is recognized by numerous decisions. Carteret v. Paschal, 3 P. Wms.
197 ; Johnson v. Johnson, 1 Jac. & Walk. 456 ; Jewson v. Moulson, 2 Atk.

417 ; Salisbury v. Newton, 1 Eden 370 ; Mitford v. Mitford, 9 Ves. 87

;

Russell's Rep. 65 ; in notes ; Schuyler v. Hoyle, 5 John. Ch. Rep. 196 ;

Kenney v. Udall, 5 John. Ch. Rep.. 464 ; and see S. C. affirmed in the

Court of Errors, 3 Cow. 590; Krumbaar v. Burt, 2 Wash. C. C. R. 406;

Lodge v. Hamilton, 2 Serg. & Rawle, 325 ; Ashley v. Ashley, 1 Collyer,

553 ; Ellison v. Elwyn, 13 Simons, 309.

In Siter's case, 4 Ravvle's R. 479 ; an assignment of the wife's choses was

sustained, not on the ground of a valuable consideration, moving to the

husband, but because the assignment was for the benefit of the wife and

her child. This was held to be a reasonable anticipation, by settlement,

of a provision for the wife's equity, and valid in equity, though the fund

was not reduced to possession before the execution of the assignment.

But the consideration must, in general, be a valuable one, for beyond the

consideration, the assignment will not bar the wife, if she survive. Sear-
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Although by marriage the personal property of the wife, if in

possession, vests in the husband, and, if in action, is at his dis-

posal
;
yet, if the husband by articles agree, that the legal title of

the wife's portion should remain in the executor of her father,

from whom it came, until a settlement should be made upon her

of certain other lands, as her jointure, and he dies without set-

tling such jointure, and no such lands are to be found : in such

case, his agreement aforementioned prevents her portion from

ever vesting in him, but the legal title remains in the executor,

as trustee for the wife, and she shall have her portion. 1 Ves.

376. (1)

If the husband does not dispose of her choses, during cover-

ture, he cannot dispose of them at all, for he cannot devise them

;

and if he die before any disposal of them, the,y will go to the

wife, if she be living, and if she be dead, they will go to her re-

presentatives. (2)

ing v. Searing, 9 Paige, 283 ; Saddington v. Kinsman, 1 Bro. Ch. Rep.

44 ; Stamper v. Barber, 5 Madd. 157 ; Wright v. Rutter, 2 Ves. 673

;

Johnson v. Johnson, ub. sup. ; Cassell v. Carroll, 11 Wheat, 134 ; Hartmart

v. Dowdel, 1 Rawle's Rep. 279 ; and as to the general effect of these as-

signments in equity, see notes, page 9, infra.

(1) Where there was a parol agreement between husband and wife,

before marriage, that the wife's property should remain to her sole and

separate use, it has been held that it will belong to her on the death of the

husband, notwithstanding it may have come into his possession, during

coverture, and been again put out on securities taken in the name of the

wife, Flowers v. Kent, Brayt. Vt. Rep. 238 ; and where, in such a case,

upon a sale of the property of the wife, after marriage, a note was execu-

ted to husband and wife, by the purchaser, it was held that the note sur-

vived to her on the death of the husband, and not to the husband's admin-

istrator, Richardson v. Daggett, 4 Vt. Rep. 336.

(2) Coke's Litt. 351, a ; Legg v. Legg, 8 Mass. Rep. 99 ; Howes v. Bige-

low, 13 Mass. 384 ; 2 Conn. Rep. 563 ; Lodge v. Hamilton, 2 Serg. &.

Rawle, 493 ; Smith v. Scudder, 11 Serg. & Rawle, 325. In the case of

a divorce, a vinculo matrimonii, such choses remain the property of the wife,

Legg v. Legg, Lodge v. Hamilton ub. supra ; but not in the case of di-

vorce, a mensa el thoro, Dean v. Richards, 5 Pick. 461. Where a legacy

was left to a married woman, whose husband had deserted her, and from

whom she was subsequently divorced, a vinculo, without his having redu-

ced it to possession, it was held that she was entitled to the legacy. Winter-

cast v. Smith, 5 Rawle, 1S2. A note, payable to a feme covert, for a debt

due to her while sole, is legally payable to the husband, and the property

vests absolutely in him, and after his death, goes to his executor or admin-

istrator, and not to the wife. Shuttleworth v. Noyes, S Mass. Rep. 229.
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Where, for a valuable consideration, there is, by the contract

of the husband, a specific assignment of the wife's chattels, or of

a specific part of her equitable property in chattels ; or where
there is an agreement by the husband to assign, which in

5 equity is considered as equivalent to an actual assignment

;

the wife has no right of survivorship. Bates v. Dundas, 2

Atk. 9 Mod. 42. G Ves. 385. (1)

If the assignment of the husband be of a general nature,

though for a valuable consideration, and the assignees have not

collected it ; such assignment will not bar her right of survivor-

ship.

Where there is a voluntary assignment by the husband of the

trust of a term belonging to the wife, without consideration, it

will bar her of her right of survivorship. 3 P. W. 196. Where
such voluntary assignment by the husband is without consider-

ation, and is of a wife's chose, or equitable interest, not the trust

of a term, it will not bar her of her right of survivorship. 2 Ver.

401. 2 Ves. 675. Pre. in Ch. 419. By these authorities the

Such however seems not to he the doctrine in Vermont. In Richardson v.

Daggett, 4 Vt. Rep. 336 ; where, on a sale of property belonging to afeme

covert, a promissory note was executed to her and her husband, during

coverture, for the purchase money, it was held that the note survived to

the wife on the death of the husband. Phelps, J. in delivering the opinion

of the court, admits that the decisions on this subject have been somewhat
fluctuating, and bases his decision on the case of Schoonmaker v. Elmen-

dorf, 10 John. 49 ; and Draper v. Jackson, 16 Mass. 480 ; and also upon

the fact that a court of chancery would treat the note as the separate pro-

perty of the wife.

This latter reason seems not to be a very forcible one, for it by no means
follows, that a court of law should extend its protection to a party, because

he would be entitled to it in chancery. But however this may be, the case

of Richardson v. Daggett is undoubtedly conclusive upon the subject in

Vermont.

(1) Mumford v. Murray, 1 Paige 620; but an assignment by the hus-

band of the wife's choses in action, as a collateral security, does not de-

prive her right of survivorship, in case he dies before they are reduced to

possession. Hartman v. Dowdel, 1 Rawle, 279. But where a husband

conveyed his wife's choses in action to trustees, for the benefit of the wife

and her child, it was held that this passed the. wife's interests to the trus-

tees upon the trusts. Siter and another Guardians of Jordon, 1 Rawle, 46S.

Where the husband assigned the wife's reversionary chose, and survived

the person upon whose life the reversion depended, but died without actu-

ally reducing it to possession, the assignment was held to be void against

the surviving wife, Ashley v. Ashley, 1 Collyer 553 ; Ellison v. Elwyn, 13

Simons. 309.
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question is put at rest, notwithstanding a different opinion given

in 1 P. W. 378. The husband has power to assign a mere pos-

sibility in a chose, as well as her present interest. 9 Mod. 101.

2 P. W. 607. 1 Anstr. 34. (1)

(1) The effect of such an assignment of the wife's choses, for a valuable

consideration, is now generally understood with this limitation ; that the

property so assigned is subject to the wife's equity, for her reasonable

support. 2 Kent's Com. 137; and cases there cited. The later decisions

of the English Chancery Courts, upon the general effect of such assign-

ments, go much farther toward protecting the interests of the wife, than the

older cases. In Honner v. Morton, 3 Russel's Rep. 65 ; Pardew v. Jack-

son, 1 ibid. 70 ; and Hornby v. Lee, 2 Madd. Ch. Rep. 16 ; it is said that

the husband's assignment of the wife's reversionary interest, will not bar

her right as his survivor, provided the interest continues reversionary to his

death. In Mitford v. Mitford, 9 Ves. 87, the soundness of the rule that the

husband's assignment, for a valuable consideration, passed the wife's chose

in action, freed from her contingent right of survivorship, was strongly

questioned on the ground, that the assignee could not take a greater right

than the husband had. Sir Wm. Grant, however, admitted in that case,

that a distinction must be recognized, between assignments in bankruptcy,

or by operation of law, and a particular assignee, for a valuable consider-

ation. In Pardew v. Jackson, the doctrine is carried to a far greater ex-

tent, for it is there held that all assignments made by the husband, of the

wife's outstanding personal property, not then reduced to possession, in-

cluding assignments in bankruptcy, or under an insolvent act, passed only

the husband's interest, subject to the wife's legal right of survivorship,

and that the husband could not possibly make an. assignment of the rever-

sionary interest of his wife, so as to bar her as survivor, provided the interest

continued reversionary. A very late case also in England goes nearly the

same length. Ashley v. Ashley, 1 Collyer, 553. Again, in Morley v.

Wright, 11 Ves. 19, these former propositions were in a measure recog-

nized, especially the one that the husband could convey no more right

by his assignment, than he had to reduce the wife's outstanding interest

to possession, subject to the " wife's equity." This doctrine is most ex-

plicitly affirmed in Honner v. Morton, but in this case a distinction is

taken, between the case in which the husband had an immediate power

of reducing the chose into his possession, and where he had not. In the

first case the assignment would be regarded, in equity, as the actual reduc-

tion of the property into possession, and a consequent transfer, for he had

the power to do so, and the transfer amounted to an agreement to do it.

Several of the older cases are directly repugnant to the doctrine

of these decisions. In those it has been held that a contingent interest, or

the possibility of a term, or a specific possibility of the wife's, might be

assigned by the husband, for a valuable consideration, so as to bind the
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When a husband becomes bankrupt, her choses are, by law,

assigned to commissioners ; therefore it is that, not only his own
debts are discharged under the commission, but the debts which

his wife owed, dum sola. (1) The principle on which the deci-

sion is founded, cannot be that her debt is his, for if that were the

case, he, or his executor, as the case might be, would be liable

for her debts after coverture was at at end. The court mani-

festly proceeded upon the ground, that debts due to her, and
debts due from her, should fall under the same consideration

;

and it was by the statutes of bankruptcy, a point settled, that

all the debts due to her were assigned to commissioners, so that

all possible chance of her reaping any benefit from choses due

to her, on the contingency of the coverture ending before they

were reduced to possession by her husband, Avas gone.

6 1 P. Wins. 249. It was llthought reasonable, that all liability

for debts due from her should also by the same act be at

an end.

The opinion on which this rule is founded, is incorrect, for

such choses may survive. The rule as to the right of the wife,

by survivorship, to the chattels of the wife assigned by the bank-

ruptcy of the husband, is this : If the husband die before the

assignees have reduced them to possession, they will survive to

the wife ; for the assignees possess the same rights as the hus-

band before bankruptcy, and no other ; and if he had died

wife. Gray v. Kentish, 1 Atk. 280 ; Bates v. Dandy, 2 Atk. 206 ; Haw-
kins v. Obyn, ibid. 549 ; Chandos v. Talbot, 2 P. Wms. 601.

If a husband appoint an attorney to receive a debt or legacy, due to his

wife, and the attorney receive that money, or if the husband mortgage

the wife's interest, or if he recover it in a suit at law, in his own name, or

release the debt, in these cases, the right of survivorship of the wife

ceases. Schuyler v. Hoyle, 5 John. Ch. Rep. 196 ; see also Forest v.

Warrington, 2 Desaus. 254, 261.

But the consideration for the assignment must always be a valuable

one, for a mere voluntary assignment in no case binds the wife. Mitford

v. Mitford, 9 Ves. 87 ; Jewson v. Moulson, 2 Atk. 420 ; Johnson v. John-

son, 1 Jac. & Walker, 456; Saddington v. Kinsman, 1 Bro. C. C. 44 •;

Hartman v. Dowdel, 1 Serg. & Rawle, 279.

(1) It has been considered as well established law, that an assignment

in bankruptcy will, of itself, bar the wife's contingent right of survivor-

ship in her chose in action. Miles v. Williams, 1 P. Wms. 249 ; Bosvil v.

Brander, ibid. 248 ; Mitchell v. Hughes, 6 Bing. 689. But see Pardew v.

Jackson, cited in preceding note, where, in chancery, it was held that the

wife's ecruity still subsisted under such an assignment.
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before he became a bankrupt, and had not reduced her chattels

to possession, they would have survived to the wife. There

have been two decisions contradictory to this rule. See 1 P. W.
458. 3 Ves. 617. But the current of authorities is in accord-

ance with the rule here laid down. In 1 Atk. 280, the same

doctrine is recognized as correct. In 1 Bro. in Chan. 44, and

again in 50, the 2d note, and in a late case, the 9th of Vesey,

87, this point was decided and I trust settled. In this case the

wife was entitled to a legacy on the decease or marriage of A.

Her husband, in 1784, became a bankrupt, by which means the

legacy, by operation of law, was assigned to the assignees of

her husband. In 1789, A. married, and in 1790 the husband

died, and the legacy was not collected ; the assignees claimed

the legacy ;
the master of the rolls decided in favor of the wife,

as he said, both on principle and precedent, and decreed that

the legacy, with the dividends thereon from the husband's death,

should be paid to the wife. (1)

In equity the husband is considered as a purchaser of the

wife's choses, where the husband has made a competent settle-

ment on the wife before'marriage, exclusive of a jointure. A
jointure is not a purchase of her choses, for that comes in lieu of

dower. 2 Ves. 501-2. Ca. temp. Tal. 16S. (2)

II In a case, 2 Vern. 6, a question Avas made, whether the 7

executor of an husband is entitled to the choses of the wife,

on the death of the husband, who had settled on her a compe-

tent jointure
;

it was determined, that they belonged to the wife.

The distinction, I apprehend, is this : that when an estate is

settled as a jointure, it bars dower, but never operates as a pur-

chase of the choses of the wife by the husband
;
but any other

adequate settlement, not a jointure, eo nomine, will not bar the

wife of dower, but may operate as a purchase of her choses.

Where the choses of the wife are purchased, her right of

survivorship is at an end. As to what constitutes a purchase,

(1) The rule, as stated in the text, has been recognized as correct, by-

courts of high authority, both in England and the United States. Mum-
ford v. Murray, 1 Paige Ch. Rep. 620 ; Van Epps v. Van Deusen, 4 Paige

Ch. Rep. 64 ; Pierce v. Thornley, 2 Simons, 167. In Pennsylvania, how-

ever, a different doctrine is held ; i.e. that an assignment by the husband of

his wife's choses, under the insolvent laws, passes them to the assignees, so

as to deprive her of her right of survivorship. Richwine v. Heime, 1 Perm.

Rep. 373.

(2) Bray v. Dudgeon, 6 Munford, 133.

3
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there seems to be a discordance of opinion among judges. Some
things are clear. If there be a marriage settlement, in which it

is declared to be in consideration of the wife's fortune, this is a
purchase of her choses, but no bar of her dower ; if it be con-

fined to a particular part of her fortune, it cannot be extended
farther. If this settlement is denominated a jointure, it is a bar
to her dower, and may be also a purchase of her fortune, if it

be so expressed in the settlement. But her future fortune will

not be purchased, unless the words of the settlement extend to

the future fortune. A marriage settlement was executed by the

husband, in which it was not expressed to be a purchase of the

wife's fortune. Lcrd Eldon lays down the rule, that the settle-

ment for that purpose must express it to be in consideration of the

wife's fortune, or the contents must import it as clearly as if it were
expressed. 6th Yes. 383. Amb. 672. This is a very different

rule from that laid down by Lord Keeper Wright, when he says,

the law of this court will presume a promise, in all cases where
a settlement is equivalent, that the husband shall have the

wife's poition. And so he decreed, in a contest between the

executor of the husband and the surviving wife. Ifwe attend

8 to the language llofthe more early decisions on this subject, we
shall find that this decision was in accordance with them,

while the more modern decisions are agreeable to the aforemen-

tioi.ed opinion ofLord Eldon. The settlement which is sufficiently

efficacious to purchase the wife's fortune, however it may be

expressed, must, in the opinion of the court, be adequate for

that purpose. 2 Ver. 501. Pre. in Chan. 63, 5 Ves. 537. (1.)

(1) By the later cases, it is well settled that in order to make the hus-

band a purchaser of his wife's fortune by settlement, and prevent her right

of survivorship, the settlement must clearly import that it is made in con-

sideration of her fortune ; and he will not be entitled to any future acces-

sions, unless the settlement appear to have been made in consideration

of the property, to which she might become entitled, as well as that

which she then had. Garforth v. Bradley, 2 Ves. 675 ; Druce v. Dennison,

6 Ves. 385 ; Salway v. Salway, Ambl. 692 ; Mitford v. Mitford, 9 Ves.

87 ; Carr v. Taylor, 10 Ves. 578.

If the husband, on his part, covenant to settle a sum of money, he will

not be a purchaser of his wife's fortune, while that covenant remains un-

performed, and neither he nor any person claiming under him, will be

permitted to receive any part of her future property upon any other con-

dition, but that of making good the settlement. Mitford v. Mitford, 9 Ves.

87. And it appears that if the settlement were made in consideration of

her fortune, without saying more, it entitles the husband to all her then
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The anxious solicitude of our law to preserve the rights of

the wife unhurt, is manifested by this rale. The wife before

marriage is indeed sui juris, capable of contracting, and com-

petent to take proper care of her own concerns. Yet it is not

supposed that a female, unaccustomed to bargains, in the moments

of her warm confidence in the honorable and generous inten-

tions of her suitor) will always sufficiently guard her rights.

The law has, therefore, taken care that such confidence shall not

be abused. The rules before mentioned by Lord Keeper Wright

and Lord Eldon, are directly opposed to each other. Since it is

perfectly easy to insert in the marriage settlement, that by it the

wife's fortune was intended to be purchased, and we find noth-

ing of this nature therein, it is not easy to conceive why we ought

to infer ail intention to purchase. Surely it is nothing strange

that the husband should wish to make a greater provision for

his wife than her uncollected choses would afford to her. If it

was opposed to constant experience, that a provision should be

made by an husband for a wife, unless the choses of the wife

were absolutely his, we might then infer that such a settlement,

was a purchase of the choses of the wife. But every day's prac^

tice proves the contrary, and leaves no room for the Lord Keep-

er's inference.

Where there are articles of agreement to settle an estate on his

wife, in consideration of a portion received by the husband,

and soon after marriage the wife dies, soil that no settlement 9

is made, the articles are a purchase of her uncollected portion,

and shall go to the husband and not to the administrator.

If an husband cannot recover the choses of his wife, without

the intervention of a court of equity, as where the legal title is in

trustees, such court will refuse to lend him any aid, unless he has

made a previous decent provision for his wife, or has agreed to

make one out of the property sued for. 3 P: Wms. 302. But if

the wife will appear in court, and wave all claim to a provision,

the court will generally dispense with this rule, but not always,

personal property, but not such as afterwards accrues to her. Other-

wise, if it appears that it was the agreement between the parties, that he

should have, not only her then present, but all subsequently acquired

personalty ; and of course when any of her choses in action, are not

purchased by settlement, they will be subject to her rights of survivor-

ship. B*arton v. Dean, 2 Ves. 607; Elibank v. Montolieu, 5 Ves. 737;

Mitford v. Mitford, ub sup. ; Carr v. Taylor, 10 Ves. 574 ; Beresford v.

Hobein, I Madd. 371 ; Lodge v. Hamilton, 2 Serg. & Rawle. 403.
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as where any thing takes place which raises a suspicion that the

waiver was not freely made by the wife. 2 P. Wms. 641, 3 lb,

12. Tothill, 179. 2 Yes. 699, 579. (1)

(1) To afford the wife a reasonable provision, out of her property, for

her own support, and that of her children, seems to be a prominent feature

in all the late equity decisions, in those cases which relate to the husband's

rights over her property in action.

According to the doctrine of the text, if he asks the aid of a court of

chancery, to give him the control of the wife's property, such court will

withhold its assistance, until he has made an equitable provision out of it,

for her and her children ; and farther than this, perhaps chancery would

restrain him from proceeding at law, until he has made such provision. It

certainly will restrain him from proceeding in the ecclesiastical court, for

the recovery of the wife's legacy, until such provision is made, and it is

difficult to assign any reason why a suit at law ought not equally to be

restrained. 2 Atk. Rep. 419. The following cases seem to place the

doctrine of the text beyond question. Howard v. Moffat, 2 John. Ch. Rep.

206 ; Duvall v. Farmer's Bank of Maryland, 4 Gill & John. 282 ; White-

sides v. Dorris, 7 Dana's Rep. 106 ; Perryclear v. Jacob, 2 Hills S. C. Ch.

Rep. 509 ; Like v. Beresford, 3 Ves. 506 ; Kenney v. Udall, 3 Cow. 590

;

Duryee v. Browyer, 2 McCords' S. C. Ch. Rep. 368 ; Haviland v. Bloom,

6 John. Ch. Rep. 178 ; McElhatten v. Howell, 4 Haywood 19 ; Pinney v.

Fellows, 15 Vt. Rep. 525.

This equity, however, is personal to the wife, for if she die in her hus-

band's lifetime, though she leave issue capable of inheriting, the husband

is entitled to her personal property, without making any provision for them.

Scriven v. Tapley, Ambl. 599; Phipps v. Earl of Anglesea, Fonbl. notes

on Eq. Tr. 89 ; Murray v. Elibank, 10 Ves. 84 ; Lloyd v. Williams, 1

Madd. 450 ; but see 13 Ves. 87. If the wife dies after a decree for carry-

ing in proposals for a settlement, to the master's office, the right of the

children attaches. Reeve v. Jackson, 2 Dick. 604. De la Garde v. Lem-
priere, 6 Beav. 344. And it has been held, that the wife's equity attaches

on her filing a bill for a settlement, and that the children are entitled if she

afterwards die. Stienmetz v. Halthin, 1 Glyn. & Jam. 68. If the wife

is the subject of a state, by the law of which the husband is entitled to-

the whole property, the court will not require a settlement to be made on

her. Sawyer v. Shute, 1 Anst. 63 ; Campbell v. French, 3 Ves. 321 ; Dias

v. Smith, 1 Roper, 265.

The following authorities are against the position, above referred to, that

a court of equity will restrain the husband from proceeding at law, until

he makes such provision, and although emanating from high sources,

they have not as good reasons for their support as the opposite doctrine.

1 Vez. Sen. 539 ; 2 Atk. 420 5 10 Ves. 90 ; Howard v. Moffatt, 2 John. Ch.

Rep. 206 ; Glen v. Fisher, 6 John. Ch. Rep. 33 ; Dumond v. Magee, 4

John. Ch. Rep. 318.

But equity will protect the rights ofthe wife, whether the application for
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The court will generally allow the husband to receive the in-

terest of such choses, for he maintains his wife: but if the hus-

band has received an handsome fortune with his wife, and has

made no settlement, the court will not only stop the principal from

going into his hands, but the interest also, that it may accumulate

for her benefit. (1) The assignees of a bankrupt husband are

subject to the same equity. They stand in the shoes of the hus-

band, and cannot, in such case, have the aid of chancery without

making a provision for the wife. 3 Atk. 21. 2 Atk. 420. 1 P.

Wins. 382.

The case is the same when the husband becomes an insolvent

debtor, and takes the benefit of an insolvent act, and his property

is assigned. It seems to have been a question, in the case of

Warrel v. Martar, 1 Cox P. Wms. 459, in the notes, whether the

court would interfere, if the wife made the application for a suita-

ble provision for her out of such property : but it is now settled

that they will so direct, whether the application is on the part of

the assignees or by the wife. (2) 5 Yes. 737. 10 Ves. 578.

IIBut if the husband had assigned such choses, for a valu- 10

able consideration ; according to some opinions, equity will

not compel the assignees to make such provision.

Lord Thurlow, in the.case of Warral v. Martar, expressed him-

self fully on this subject, that an assignee for a valuable consider-

ation need not provide for the wife. (3)

the control of the property be by the husband, or his representatives, or

assignees, or the wife or her trustee. Kenney v. Udall, 3 Cow. 590. The
courts of Pennsylvania do not possess the power of protecting this equity

of the wife. Yohe v. Barrett, 1 Binn. 365 ; 9 Serg. & Rawle, 183. In Mary-

land it is held that whenever the husband can reach the wife's property in

a court of law, chancery cannot interfere in her behalf. Rogers v. Krebs,

6 Har. & John. 37. In South Carolina the courts of equity adopt the Eng-
lish rule. Tatnell v. Fenwick, 1 Desaus. Ch. Rep. 143 ; Ex parte Beres-

ford, Ibid, 268 ; see also Thomas v. Shepherd, 2 McCord's Ch. R. 40 ; Dur-

yee v. Browyer, Ibid 368. So in Kentucky. Elliot v. Waring, 5 Monr.

340 ; Ibid. 268 ; 7 Ibid, 660 ; 2 J. J. Marsh, 495.

(1) Udall v. Kenney, 3 Cow. 590 ; 5 John. Ch. Rep. 464 ; S. C.

(2) Van Epps v. Van Deusen, 4 Paige Ch. Rep. 74 ; Harper v. Raven-
hill, 1 Tamlyn's Rep. 144 ; Pierce v. Thornly. 2 Simons, 167 ; Honnor v.

Morton, 3 Russell's Rep. 65, 90.

(3) Where the assignment is by operation of law, and not the act of the

husband for a valuable consideration, it seems the. assignee will be compel-

led to make the necessary provision. Smith v. Kane. 2 Paige Ch. Rep.
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The authorities cited in the margin teach us this doctrine, that-,

when ahusband cannotavail himselfof his wife's property,without

the aid of chancery, the court will refuse its aid, unless the hus-

band will make a suitable settlement on the wife, (a) Even where

the husband has assigned his title to a creditor, the court will not

aid that creditor, unless he make out of it a reasonable provision

for the wife. There is a difference of opinions, however, express-

ed in some of the authorities. I will endeavour to present to the

reader's view the different opinions which have been entertained

on this subject.

In the case of Warral v. Martar, Lord Thurlow seems to think,

that the interference ofchancery is never had when the assignment

is by express contract of the husband, but only where the assign-

ment is by operation of law. It is true, that the current of au-

thorities support this opinion, in cases where a wife owns the

trust of a term. In such case the assignee of the husband holds

the estate without being liable to provide for the wife. And the

case is the same when sOme specific chose has been assigned,

although there has not been an entire coincidence of opinions in

the authorities.

In the case of Doyly, 1 Ch. Ca. it was the opinion of the court,

that the husband could not charge or grant away the trust of a

wife's term. But subsequent authorities teach a different doc-

trine. 2 Atk. 208.

In Sir Edward Turner's case, 1 Vern. it was holden, that if a

term was assigned in trust for the wife, with the privity of the

husband, that he could not grant it away.

11 HThe case of Pitt v. Hurd is to the same purpose. 1 Vern. IS.

In a case in Pre. in Chan. 325, where the husband assign-

ed a specific chose of the wife, viz. a legacy for the payment of a

debt of his own, on a bill by the assignee against the husband

and wife, and the testator's executor, it was decreed in favour of

(a) 2 Show. 282. 3 P. Wms. 202. 1 Ves. 40. 2 Atk. 417. 2 P. Wms.
638. 2 Ves. 521. 3 Atk. 20.

303 ; and, indeed, some of the cases go so far as to say, that any assignee

of the husband will be compelled to make it, if he places himself within

the jurisdiction of a court of chancery. Hornsby v. Lee, 2 Madd. Rep. 16;

Gaynor v. Wilkinson, 2 Dick. 491 ; Ex parte Bielby, 1 Glyn. & Jam. 167

;

Udall v. Kenney, 3 Cow. 590 ; Duvall v. Farmer's Bank of Maryland, 4

Gill & John. 282 ; Perryclear v. Jacobs, 2 Hill's S. C. Ch. Rep. 509 ; Like

v. Beresford, 3 Ves. 506.
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the assignee, without making him liable to make any provision

for the wife.

The same doctrine is holden in 2 Atk. 206. But the law is

otherwise if the property assigned is in the hands of the court,

and the wife is a ward of chancery. The court, in such cases,

will give no aid to the assignee, .unless he will make a provision

for the wife. 3 Ves. 506.

The rule, as laid down by Lord Thurlow, seems to be corro-

borated by the authorities here cited, in cases of the assignment of

the wife's interest in a trust of a term, as also in cases of the as-

signment of a specific chattel belonging to the wife by the hus-

band
;
but when the assignment does not specify the property in

question, but is expressed in general terms, the assignee has no

greater equity against the wife than the husband had. As in a

case, 2 Atk. 417, a wife being, by the will of her father, entitled

to a fourth of his personal property, the husband made an assign-

ment of all the right that he was entitled to, in right of his wife,

to her father's estate.

The same doctrine is established in the case of Wenman v.

Mason. 1 Cox P. Wms. 459, notes. There is a case to the same
purpose, 4 Bro. in Chan. 139.

In 4 Ves. 19, in the case of McAulay v. Phillips, the chancel-

lor states the rule to be, that an assignment by a husband of the

wife's chattels, for a valuable consideration, is in no case a bar

to the equity of the wife, to be provided for by the husband, ex-

cept in the case of a trust of a term. But it seems, from the

cases before cited, that the exceptions made by the chan-

cellor are too narrow; II for, the husband's assignment of a 12

specific chattel, is a bar to such equity of the wife.

If the trustee be willing to pay the choses to the husband,

chancery never prevents it ; or in the ordinary case, where the

husband has a legal remedy, chancery never inhibits the husband

from proceeding, although he makes no provision for his

wife, (a) (1)

•(a) 3 Atk. 240. P. in Chan. 414. 2 P. Wms. 639. 3 do. 11. 2 Atk.

67, 420.

• (1) Here again the question is presented, which was somewhat discussed

in note 1, page 9. Notwithstanding the authorities there cited in affirmation

of the proposition in the text, it may still be considered a doubtful ques-

tion, with its equity on the side of the wife. With respect to that portion

of her personalty, which the husband can acquire possession of without

the assistance of equity, it ia said in the following cases that he will not

(
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In 1 Ves. 161, it was determined, that money, in the hands

of trustees, for the benefit of a wife, not her separate property,

on the death of her husband, should go to the wife, and not to

the executor of the husband.

It is difficult to discover, on what principle this decree was
made ; for money in the hands of trustees is not a chose. I

know of no difference between money belonging to her in the hands

of trustees, and money paid to her, which would certainly be-

long to the husband ; except only, that the husband must have

the aid of a court of chancery to get the money. This they will

refuse, unless the husband, not having before made a competent

provision for his wife, will make a suitable provision out of the

money in the hands of the trustees. It appears to me, that the

executor of the husband would be entitled to the money, provided

he would make for the wife such provision as the court should

direct. The court must have considered this money as a chose,

otherwise the symmetry of the law of Baron and Femme is

marred by the decision. (1)

be disturbed in the exercise of that right. Howard v. Moffatt, 2 John Ch.

Rep. 206 ; Thomas v. Shepherd, 2 M'Cord's S. C. Ch. Rep. 36. But

directly opposed to this, is the case of Van Epps v. Van Deusen, 4 Paige,

64. It is there said that it has been doubted, whether a court of chancery

could interfere to restrain the husband or his assignees from proceeding, at

law, to possess himself of the wife's property in action, and to compel him to

allow her a suitable provision out of the same for her support. But ifthe wife

is entitled to such an equity, upon a bill filed by the husband or his assignee,

or by a third person, as all the cases upon the subject admit, there seems

to be no valid objection, in principle, against granting her similar relief,

where the husband or the general assignee in bankruptcy, is endeavoring

to deprive her of that equity by an unconscientious proceeding in a court

of law. Although chancery will restrain him from proceeding in the

ecclesiastical court, for a legacy or distributive share, belonging to the wife,

(Grignion v. Grignion, 1 Hagg. Eccl. Rep. 535,) yet it has been held that

it will not, at the suit of the wife, compel a settlement out of a chose in

action, bequeathed to her for life, but not expressed to be for her sole and

separate use, against a particular assignee for a valuable consideration.

Such words must be used as conclusively show that the gift was intended

for her sole and separate use, in order to bar the right of the husband. El-

liot v. Cordell. 5 Madd. Ch. Rep. 149; Stanton v. Hall, 2 Russ. &Mylne,
175; Tyler v. Lake, ibid. 183; Eedes v. Eedes, 11 Simons, 569.

(1) In the case of Udall v. Kenney, 3 Cow. 590, the equitable right of

the wife, to a suitable provision out of her own personal estate, either aa

against the husband, or his assignee for a valuable consideration, under-
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It has been stated, that if the wife should die before the hus-

band, the choses of the wife would not belong to him, but go to

her executor or administrator, to be disposed of as the property

of every deceased person is disposed of. Certain it is, that at

common law this is the case ; but it is now settled that he is the

rightful administrator of his wife, and may, in this capacity,

went a thorough investigation. This was an appeal from the court of

chancery. Eliza Hewitt, an infant, entitled to eight thousand dollars in

stock, under the will of her father, upon her arriving at the age of 21,

married to Edward M. L. Kenney. On the 9th of February 1818, she then

heing a little over 16 years of age, herself and husband sold the stock in

question, to the appellant for a valuable consideration. On the 11th of No-

vember, 1820, she filed her bill, praying that the assignment to" Udall might

be declared void, and for such a disposition of the stock as would secure

it for her own support and maintenance, and place it beyond the control

of her husband. The question was presented, whether an assignment, for a

valuable consideration, of a specific chattel, was a bar to the equity of the

wife. Savage, Ch. J. after a careful investigation of all the decisions upon

this subject, somewhat contradictory, as appears from the text, came to the

following conclusions. 1. That the wife had an undoubted right to a provision

for her and her children, if any, out of her equitable property as against her

husband, or any assignee of the husband's, and that when it is necessary

to come into a court of equity, for its aid in obtaining possession of such

property, the court will see that a proper provision is made. 2. That
though in general, the husband, who lives with and maintains his wife, is

entitled to receive the dividends and interest of her estate, yet when he

deserts his wife, or neglects or refuses to provide for and maintain her, or

has shown a disposition to waste her property, in such cases the court

ought to direct the interest to be paid to the wife, or a trustee for her

benefit.

The case ofM 'Auley v. Philips, 4 Ves. 19, cited by Judge Reeve, makes
but one exception to the general rule, that the husband's assignment is no

bar to the equity of the wife, and the author seems to be of opinion that

the assignment of a specific chattel is another. In this he is expressly

contradicted by the case of Udall v. Kenney, and there is a strong array

of authorities against him. Like v. Beresford, 3 Ves. 506; Pope v.

Crashaw, 4 Br. Ch. Cas. 326 ; Povey v. Brown, Pr. in Ch.325; Sadding-

ton v. Kinsman. 1 Br. Ch. "Cas. 44 ; M'Auley v. Philips, above referred to

Wright v. Morley, 11 Ves. 17; Haviland v. Myers, 6 John. Ch. Cas. 25;

Haviland v. Bloom, ibid. 178. By these authorities, and particularly the

case of Udall v. Kenney, which presents a striking instance of the health-

ful influence of a court of chancery in guarding the rights of the helpless

and unprotected, it is hoped this question is finally put at rest. For a

further discussion, see the case of Hanson v. Keating, 4 Hare's Rep. 1,

4

i
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collect her choses. The money arising from them will be

13 assets II in his hands to pay her debts. If there be a surplus,

by the statute of 29th Car. II. he is not obliged to account

for the same to her representatives, that is to say, to her issue

or next of kin. The surplus, after paying the debts, is consid-

ered, by virtue of that statute, as belonging to him ; so that if

any other person should administer on the estate of the wife,

on his refusal or incapacity, such administrator must account to

the husband for the surplus, after paying the debts due from the

wife, (a) After enacting the statute of distributions, the question

arose, whether the husband must distribute to the next of kin as

other administrators were obliged to do ; and to settle this ques-

tion, the statute of 29th of Car. II. was enacted. (6) (1)

(a) 4 Co. 51. 1 Roll. Abr. 190. 1 Sid. 407. Moor, 871. 1 P. Wms.
378, 382. 3 Atk. 526. 1 Ves. 15. 1 Wils. 168.

(b) 2 Mod. 20.

(1) Roll. abr. 910. Clark v. Clark, 6 Watts & Serg. 85. A husband is

not entitled, as administrator, to the wife's share of the proceeds of real

estate sold by order of the orphan's court, after her death, though the

order of sale was made previously; but he is entitled as tenant by the

curtesy, to the interest during his life. - Ferrer v. The Commonwealth, 8

Serg. & Rawle, 315 ; otherwise if she die after a sale of her land. Huett

v. Fisher. 1 Har. & Gill, 88 ; Leadenham v. Nicholson, ibid. 267. Upon
this subject generally, see also, Rogers v. Krebs, 6 Har. & John. 31

;

Hammond v. Steer, 2 Gill & John. 81 ; Harleston v. Lynch. 1 Desaus. Ch.

Rep. 244. The representative of the husband is entitled to administra-

tion upon such choses of the wife, for the right of administration follows

the right of estate, and ought, in case of the husband's death after the

wife, to be granted to the husband's next of kin. Elliott v. Collyer, 3 Atk.

526 ; Bouchier v. Taylor, 1 Wils. 168 ; Harg. law tracts ; 1 Ves. 15 ; Bro.

Rep. 414. Therefore if administration, de bonis non, of the wife be granted

to a third person, he is a trustee for the representatives ofthe husband. Squib

v. Wyn, 1 P. Wms. 37S ; Cart v.' Rees, ibid. 381 ; Whittaker v. Whit-

taker, 6 John. Rep. 112; Hendren v. Colgin, 4Munf. 231; Clark v. Clark,

6 Watts & Serg. 85. If the husband, without taking out letters of admi-

ninstration, obtain possession of the wife's personal property, he may
retain it against his wife's next of kin. Hendren v. Colgin, 4 Munf. 231.

And if the wife's next of kin administer, he will be a trustee for the hus-

band or his representative, if the husband <lie before administering. Stew-

art v. Stewart, 7 John. Ch. Rep. 229. See, also, Hagg. Eccl. R. 341

;

Betts v. Kimpton, 2 Barn. & Adol. 273 ; Hunter v. Hallett, 1 Eden's Ch.

Rep. 388 ; Clark v. Clark, 6 Watts & Serg. 85.
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In those states, where there is no such statute as the English

statute of 29th Car. II. it is contended by some, that the hus-

band has the same right to the choses of his deceased wife, as

in England, and that the statute of Car. II, was in affirmance

of the common law : this is denied by others, who contend that

this statute introduces a new regulation wholly unknown to the

common law. I will attempt an historical deduction of this

subject, as it may serve to elucidate the question in dispute.

We shall find that the most ancient doctrine on the subject of

intestacy, was this : that where a person died intestate, the king,

as parens patrice, was considered as having the legal title to

his personal estate, but holding it in trust for others in foro

conscientiai. If it were an husband who died leaving wife and

children, he held in trust for the wife a rationabilis pars, and

for the children a rationabilis pars, neither of which, by the

ancient common law, could the husband devise away. The
other third part, after the debts of the deceased were paid,was at his

disposal ; but, according to the superstitious notions of the times,

he was bound to dispose of it in such manner, as was best for

the soul of the deceased owner.

II It is apparent that this business could not be performed by 14

the king in person : it must necessarily be committed to others,

to act by virtue of authority derived from the king
;
and it was

supposed that no persons could be found more proper to fulfil

this conscientious trust, than the clergy.

It might be reasonably concluded, that no men would more

regard the rights of widows and orphans than clergymen, and

they might well be supposed to know better than any other men,

what would conduce to the consolation of a departed spirit. Thus
it was, that the whole personal property of the deceased (and in

case of a wife's deceasing, it would be nothing but her choses in

action) went to the king, and from him passed to the clergy.

They held it as trustees to pay the debts, and, after the debts

were paid, to distribute the residue to the issue of the deceased,

and on failure of issue, to the nearest kindred of the deceased.

In this manner, the estates of deceased persons came into the

hands of the clergy, who applied these estates to such uses as

they called pious. Unfortunately, creditors were in this way
defrauded of their dues, and widows and orphans of their shares.

During the prevalence of popery, the doctrine was, that the

clergy were accountable only to God and their consciences, ""for

what they did with estates. There was no forum established,

before which the rights of widows, orphans and creditors could
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be enforced
;
although it was acknowledged that these several

characters had their rights, as has been before stated. This was a

singular state of things ; when there were rights, for the enfor-

cing of which, no remedies were provided by law ; and when
the aforesaid trusts were not fulfilled- Even at this period it was
complained of as a great abuse. When a wife died, there was
not the least pretence that the husband was entitled to her

cfroses ; but her representatives, as before stated, were alone

15 entitled. I! Such advantages to defraud, fortified by the su-

perstition of the times, the clergy did not neglect to improve.

The fact is, under the pretence of applying the estates of de-

ceased persons to pious uses, they applied them to their own
use, neglecting the duties incumbent upon them, (a) The first

check given to such abuse was by a statute of Hen. II. which
gave an action to creditors against the bishop to recover their

dues. Afterwards, fry statute of Edw. III. the bishops, to whom
the care of intestate estates was committed, were enabled

to appoint administrators on the estate of deceased persons. By
that statute, they were to be the next friends of the deceased,

and were now to perform the duties which before belonged to

the bishops. (Z>)

In the construction of that statute, it was always held, that

the husband had a right to administer on the estate of his wife,

as her next friend. This, however, did not alter the rights of

any person to the intestate's estate ; for the administrator was
now to perform the trust which formerly belonged to the bishops,

and what that trust was, we have before seen.

A subsequent statute of Hen. VIII. was made, directing that

administration should be committed to the widow or next of kin

to the deceased ; and, although the husband was not next of

kin to his wife, yet the practice, which obtained under the

statute of Edward III. of appointing the husband administrator

on the wife's estate, still continued. As the bishops had done

before, so the administrator in his turn refused to distribute

the shares to those persons to whom they respectively belonged,

alleging there was no law compelling the bishops to distribute,

and, that he came in their place, and was no more compellable

to distribute the intestate's estate, than the bishops formerly

were. This question came, at length, before the court for

16 decision, and it was solemnly adjudged that t! the adminis-

(aj 4 Reeve's His. 71, 85, 557.

(b) 2 Reeve, 387.
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trator was not compellable to distribute the estate of the intestate.

Thus, when any person had obtained the appointment of admi-

nistrator, he would take the whole estate, although there were

others of equal degree of kindred with himself, who had a right

to the estate equally with him. (a)

The husband administrator, imitating the example of all other

administrators, refused to distribute the estate of his wife to his

wife's relations, who alone were entitled to it. To enforce the

rights of those to whom estates belonged, the statute of 22 Car.

II. was enacted, compelling administrators to distribute the es-

tates of intestate persons, to those to whom they belonged.

From this view of the subject, it is manifest, that this statute

did not give any new right to the representatives of the deceased,

but afforded them a remedy to enforce their ancient rights, defi-

ning more particularly than had been heretofore done", who were

entitled to a distributing share.

If then it should be asked, whether the administrator of the

deceased wife, under this statute, is liable to distribute her

choses in action to her representatives, that is to say, to her

issue, and, for want of issue to her next of kin and their

legal representatives, according to the direction of rh at statute
;

the answer must be, that he is liable, for the express words

of the statute make him liable. No other answer can be

given. Before the enacting of this statute, all the children of a

deceased person were equally entitled to their shares of the per-

sonal estate of their father
;
yet, if one of them procured ad-

ministration on the estate, he would take the whole estate to

himself. In the same manner, when the wife died, the husband,

being considered as having a legal right to the administration on

her estate, and having obtained the appointment of administrator

on his wife's estate
>
could not be compelled to distribute to her

representatives. But this statute of 22 II Car II. made it the 17

duty of all administrators to distribute the estates of deceased

persons. By a subsequent statute of 29th Car. II. husband's were

permitted, after having paid the debts due from their wives, to hold

exclusively all their wives' choses in action, without any liability

to account with any person for them. This statute was not declar-

atory of the common law, as the statute of distributions was. It

totally altered that law, giving that to the husband which before

belonged to the representatives of the wife. By this statute, that

estate, which, before the statute of 22d Car. II. the husband

(a) Moor, 154. Holt, 83, 191.
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held unrighteously from the true owners, he is now entitled to

hold exclusively to himself, and that legally. In several of the

states, there is no such statute as 29th Car. II. placing hus-

bands in a different situation from other administrators. That
statute was enacted at a period long after the emigration of our

ancestors to this country ; so that there can be no pretence

that it has the influence of a law here. All the states, however,

have statutes of distributions similar to the statute of 22 Car. II.

compelling all administrators to distribute the estates of intestate

persons, to the issue of the deceased, and, on failure of issue, to

his or her next of kin and their legal representatives, varying in-

deed, in some respects, from the English statute on that subject

and from each other. I apprehend, therefore, that, in such

states, the issue of the deceased wife, or her kindred, are enti-

tled to her choses after the payment of debts ; and not the hus-

band. If a wife, having a separate property, should die

without disposing of it, the husband is administrator, and it is

assets in his hands; and after debts are paid, the surplus belongs

to him. It is said by the Chancellor, in 1 Yes. Jr. 49, that he

takes it as next of kin. I apprehend that a husband, as such,

is not of kin to his wife, and is not entitled to her estate, on

that ground. " Of kin," means related by blood, as in the

18 II statute of Henry VIII. which was printed in Latin, which

directed to whom administration of intestates' estates ought

to be committed ; the words since translated into English, " next of

kin," are " proximo de sanguine.'1
''—The rule provided for com-

puting the degrees of kindred, excludes the idea of husband, as

such, being of kin to the wife. By this rule we ascend from

one of the relations to the person who is the common ancestor

of them both, counting one to each ancestor of his, until we ar-

rive at the common ancestor ;
and then descend, counting one to

each ancestor of the other relative, until we arrive at that other

relative. Thus, if would know how nearly related Polly Stiles

is to Alfred Stiles
;
Polly being the daughter of Thomas Stiles,

and Alfred the son of John Stiles ;
and Thomas and John being

brothers, and the sons of Reuben. Counting from Polly to

Thomas her father, is one ; from Thomas to Reuben is two.

We have now arrived at the common ancestor of both ;
for Reuben

is grand-father both to Polly and Alfred. Now, counting down

from Reuben to John, the father of Alfred, is three ; and from

John to Alfred is four; so that Polly and Alfred are related

in the fourth degree. But no such computation can be made to

ascertain the relationship of husband and wife, miles they were
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related before their intermarriage. If the husband be of kin to

his wife ; I presume the wife is of kin to the husband. If so
;

the statute, which directs administration to be granted to the

widow, or next of kin, is tautological. For, if she be related

to the husband, as next of kin, she would have been included

in the statute. If the direction had been to give it to the next

of kin, I entertain no doubt but that he takes the surplus after

her debts are paid, by virtue of 20th Car. II. which gave to

him all the personal estate of his wife, after her debts were
paid

;
and in those states II where such a law as 29 Car. II. 19

exists, the husband will take such estate.

In 3 Ves. 247, it was decided, that a husband was not next
of kin to the wife ; and that he took her personal estate as

administrator, without liability to account after debts were paid
;

and whether he administer or not, and dies, and her next of
kin administer, such next of kin is a trustee for the personal
representative of the husband, (a)

An annuity is granted to a femme sole ; she marries, and,
during the coverture, arrears accrue : she dies ; the arrears

belong to him as husband, and not as administrator, by the
common law. By statute of Henry VIII. the arrears before

coverture also belong absolutely to him. (b) The reason why
the husband is entitled at common law, to the uncollected ar-
rears of the annuity which became due during the coverture, is

founded on the same principle as that by which the husband is

entitled to the usufruct of her real property. An annuity, although
it has the appearance of personal estate, is, in fact, real estate -

T

it is an incorporeal hereditament.

(a) 1 P. W. 331. 3 Atk. 526. 1 Wife. 16S. 1 Ves. 15.

{b) Owen 3. 4 Co. Rep. 57.
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CHAPTER II.

Tlie Husband's Right to Judgments obtained in his own Name
and his Wife's. His Right to her Chattels real. His Right

to her Real Property during Coverture, and after her Death.

When a judgment has been recovered in the name of hus-

band and wife, for a debt due to the wife, it is a settled rule,

that if the husband dies before collection, such judgment belongs

to the wife ; but if she dies before the husband, and before col-

lection, the judgment belongs to the husband, (a) (1) It is easy

to see why it is that the wife is entitled to the judgment when
the husband dies first, and the money is not collected. This

judgment is founded on a chose which belonged to her before

marriage ; and, by the law of baron and femme, on the hus-

band's death, she is entitled to her choses in action, not collected

or disposed of by the husband during the coverture. On what
principle, is it then to be accounted for, that, on her death, he

should be entitled to this judgment as exclusively, as if it had

been obtained at first in his own name, without his wife? By
the law of baron and femme, if the wife die first, and her

choses be not collected, they will belong to her administrator, to

be disposed of as the law directs
;
but such judgment, the hus-

band does not hold as administrator, accountable for it as assets in

his hands ; it belongs to him absolutely. It is apparent, then, that

this is an exception to the general rule ;
founded no doubt, upon

the doctrine of the jus accrescendi of joint-tenancy ; for the

21 husband and wife are joint-tenants II of such judgments

;

and when either die, the whole judgment belongs to the

other, without liability to account to any person. (2) In some

(a) 1 Mod. 179. 3 do 189. 1 Sid. 337.

(1) 2 Kent's Com. 134; Searing v. Searing, 9 Paige, 283.

(2) It is said, however, that the husband and wife, being one person in

law, cannot be joint-tenants. Although the husband with regard to such

judgment, may after the death of the wife, stand somewhat in the position of

a joint-tenant, to the heirs of the co-tenant, still the application of the

term is improper. With respect to lands where two other persons would

be joint-tenants, they are each seized of the entirety, except perhaps in

Ohio, where they take as tenants in common. Sergeant v. Stienberger,

2 Ohio Rep. 305; 2 Kent's Com. 132.
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of the states, the doctrine of the jus accrescendi is exploded
;

and joint-tenants in those states arc not, in this respect, different

from tenants in common ; and every joint judgment stands upon

the same ground. As where two merchants in company, who,

hy law, are tenants in common, obtain a judgment, and one

dies
;
in such case, the right and duty of collecting the judg-

ment belong to the survivor; but when collected, he must
account with the executor of the deceased partner.

So, where there is a joint judgment in the name of husband
and wife, the duty of collecting the judgment survives to him

;

but as he has no right to hold the avails by reason of the jus

accrescendi where this doctrine is rejected, he must, ifwe preserve

entire the law of baron and femme, account for this judgment.

If he be administrator to his wife, it will be assets in his hands

to pay the debts of the wife. If not wanted for that purpose,

it will, in England, by force of the statute of 29th Car. II. vest

in the husband
;
and he will be entitled to keep it, as he may

all her choses, and never account to any person. In some of

the states there is no such law as the 29th Car. II. and in these

states, I should suppose, that the husband must distribute the

avails of such judgment to the legal representatives of the wife,

in such manner as the law directs.

A husband submits a claim in right of his wife to arbitration,

and the arbitrator awards a sum of money on this claim, to be

paid to the husband. By the award the original claim is extin-

guished, and a new duty arises by force of the award, and that

duty is to be performed to the husband. If, then, the husband

should die before the money awarded is paid, it will go to his

executors, and not to the wife. So, if the law permitted

him, Avhich it does not, II to sue for a debt due to his wife 22

without joining her, and he obtain judgment in his name alone,

the money due on that judgment would go to his executor, (a)

We have seen that the husband has power to release all the

choses of the wife during the coverture. Still, if the wife have

an annuity for life, and the husband release it by deed to the

grantor, the wife shall have it after his death ; for an annuity is

an incorporeal hereditament for life, which it is out of the power
of the husband to release. It is true, such a release will have

the effect of discharging the grantor during the life of the hus-

band.^) (1)

* (a) 1 Ver. 39C. (/>) Moor. 522. Co. Lit. 300,

(1) 2 Kent's Com. 134.
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By marriage, the husband becomes entitled to dispose of his

wife's chattels real, at pleasure, such as leases for years and es-

tates by elegit, statute merchant, dec. They may also be taken

on execution for his debts
;
and by this means, the title is trans-

ferred (by operation of law) from the wife to the creditor of the

husband. («) (1).

If her chattels real be not disposed of, and the husband die,

living the wife, they go to the wife as her choses do : if the wife

die before the husband, they go to the husband. (2) Mark, in

this respect, the difference that there is betwixt her choses in ac-

tion, and her chattels real, (b) The former, in case of her death,

if not collected, go. to her representatives, and not to her husband
;

but the chattels real, upon such an event, go to the husband by
common law. (c) He does not hold them by force of a statute, as

administrator, the avails of which are to be applied to the pay-

ment of the debts of the wife ; but he holds them as his own : it

being one of his marital rights that his wife's chattels real, upon

her death, shall belong to him absolutely. (3)

If the husband mortgage the wife's term, and she die ; the

(a) 1 Roll. 343. 315. 1 Roll. 341. Pr. in Chan. 418.

(b) 1 Ver. 270. (c) 1 Roll. 345. 340.

(1) Bac. Abr. tit. Bar. & Feme; Dade v. Alexander, 1 Wash. Rep. 30.

And it is said, 3 P. Wms. 200, that an assignment of the real chattels of the

wife, will bind her, though it be made without consideration ; and if the

wife has a judgment and it is extended on an elegit, the husband may as-

sign it without consideration ; and if a judgment is given in trust for a feme

sole who marries, and by consent of her trustees, is in possession of the

land extended, the husband may assign over the extended interest. By
the same reason, if the feme has a decree, to hold and enjoy lands until a

debt due to her is paid, and she is in possession of the land, under this de-

cree, and marries, the husband may assign it without consideration ; see,

Merriweather v. Brooker, 5 Litt. 256. He may sell the usufructuary estate

in the wife's land, but not the fee, without her concurrence. Bailey v. Dun-

can. 4 Monr. 260. He cannot dispose of such an interest as the wife is

possessed of by his provision and consent by way of settlement. Sir Ed-

ward Turner's case, 1 Vern. 7 ; Whitmarsh v. Robinson, 1 Collyer, 571.

In Vermont, the husband, after issue born alive, has such an interest in the

freehold estate of his wife, as may be taken by levy of execution. Mat-

tocks v. Stearns, 9 Vt. Rep. 326 ; such levy is however liable to be defeat-

ed by a divorce a vinculo. S. C, and see Stearns v. Stearns 10 Vt. R. 540.

(2) Co. Litt. 351 a. ; 2 Kent's Com. 134 ; 1 Inst. 851 ; 9 Modern R. 43.

(3) Whittaker v. Whittaker. 6 John. 112.
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equity of redemption belongs to him. The wife's term is for-

feited by attainder of the husband. (1) Hob. 3. Plow. 263.

II It is frequently observed in the elementary writers, that 23

husband and wife are joint-tenants of her leases
;
and that,

by the jus accrescendi ofjoint-tenancy, the estate must belong to

the survivor. If it be true, that- husband and Avife are in fact

joint-tenants ;
and if this be the reason why he takes her chattels

real as survivor, on the death of his wife ; it will destroy the

right of the husband, as husband, to her chattels real, in those

states where the jus accrescendi is not acknowledged to be the

law of the land. Of course, on the death of the wife, her chat-

tels real must, in those states, go with the rest of her personal

property to her administrator ; and, in his hands, will be assets to

pay her debts. (2)

But I apprehend, that the position of the elementary writers,

before alluded to, is unsound. To constitute a joint-tenancy, the

(1) But a note and mortgage to husband and wife, if the husband dies

first, goes to the wife, and not to the administrator of the husband. Dra-

per v. Jackson, 16 Mass. Rep. 480. And where the equity of redemption,

is reserved to husband and wife, it belongs to the wife if she survives him.

Pitt v. Pitt, 1 Turn. Ch. Rep. 180 ; Bac. Abr. tit. Bar. & Feme. But see

the case of Richardson v. Daggett, 4 Vt. Rep. 336.

(2) The relation ofjoint-tenants, between husband and wife, is believed

to exist only in the state of Connecticut. Whittlesey v. Fuller, 11 Conn.

Rep. 337. In Ohio, where the doctrine that they are tenants of the en-

tirety is rejected, they are tenants in common. Sergeant v. Stienberger,

2 Ohio Rep. 345. The true doctrine in most of the states is thus declared

by Chief Justice Nelson, in Barber v. Harris, 15 Wend. 617. The hus-

band and wife, in contemplation of law, are but one person, and therefore

incapable of holding either as joint-tenants or tenants in common. Each is

seized of the entirety, per tout el non per my ; and being but one person there

can be no moiety or separate estate between them ; and the husband, there-

fore, cannot forfeit or alien the whole estate, because the whole of it be-

longs to the wife as well as him. If a grant is made to husband and wife

and a third person, the husband and wife have one moiety, and the third

person the other ; so if the grant be to husband and wife and two others,

the husband and wife take one third only. Johnson v. Hart, 6 Watts &
Serg. 319; see also Greenlaw v. Greenlaw, 13 Maine Rep. 1S6; Den v.

Whitmore, 2 Dev & Bat. 537 ; Doe v. Parratt, 5 Term. Rep. 652 ; Taul v.

Campbell ; 7 Yerger, 319 ; Jackson v. McConnell, 19 Wend. 175 ; 16 John.

Rep. 115; 5 John. Ch. Rep. 437; 2 Black. Com. 182; Cruise dig. real

prop. tit. 18 ; Joint tenancy Ch. 1. §35; 2 Vern. 120. It is said, however,

that they may be made tenants in common, by express words, by a gift to

them during coverture. Preston on abstracts of title, 41.
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title of the tenants must commence at the same time. They
hold by one joint title, and in one right ; and the title always
arises from the act of the parties, and never by operation of law.

The title, which the husband obtains to his wife's chattels real,

bears no resemblance to a joint-tenancy
; for the title of the wife

accrues before the title of the husband
; whereas to have consti-

tuted a joint-tenancy, it must have occurred at the same time.

The wife is entitled in her own right in fee, whilst the husband
is entitled in her right during coverture. But, to constitute a joint-

tenancy, the tenants must hold in the same right. The husband's

right to the chattels of the wife arises from operation of law ; but

a joint-tenancy is never created by operation of law. I appre-

hend, therefore, that the husband cannot be considered as hold-

ing such estate as joint-tenant with the wife ; and of course that

there ought not to be any difference between the English law
and the law of those states where the jus accrescendi of joint-

24 tenancy is rejected, respecting the interest II which the hus-

band takes in the wife's chattels real ; for the husband's title

does not, in England, depend on that doctrine. The reason, there-

fore, (for any thing that appears,) why the husband should have

the chattels real of his wife, on her death, is as strong in all parts

of this country as in England. It is a provision of the common
law, I apprehend, which we have adopted. Although the hus-

band has the most unlimited power of disposing of the chattels

real of the wife during coverture, so that even a lease by him,

to commence after his death, will be good
;
yet he cannot devise

them away by will. I presume that, when a husband disposes

of them by lease to commence at his death, it must be a disposi-

tion for a bona fide valuable consideration. The law will not

prevent him from reaping the advantage which will arise from

a sale ; but it will prevent him from disposing of them gratui-

tously to the disadvantage of the wife.

If the husband lease the wife's term and die, the rent is to be

paid to the husband's executor. It will make no difference if he

had leased only part of the term ; for, although the wife, on such

an event, is entitled to the reversion, yet rent is not incident to

the reversion of a'term for years, (a) (1)

(a) Cro. Eliz. 237. Pop. 5. Moor. 395. Co. Lit. 351. 1 Roll. 344. Plow. 418.

(1) Cro. Car. 344; Co. Litt. 300; Cro. Eliz. 33, 279; Bro. tit. charge

3 ; Godb. 279 ; 2 Keb. 299 ; Vent. 259. From these ancient authorities,

and also those cited in the text, it seems that such rent is to be paid to the
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Bristow v. Heath was as follows. Husband takes a wife who
had a term for twenty years. The husband leases it for ten

years, for an annual rent, reserved to him and his executors

;

and, before the expiration of the ten years, the husband dies.

The question was, to whom the rent was to be paid. Two of

the justices held that the rent was gone, and payable to no per-

son. The other justice held that the wife was entitled. They
all agreed that the executor was not entitled. I am not able to

discern on what principle this decision was founded. Certainly

the husband has a right to dispose of part, or of the whole

of the wife's term by sale or by lease, though II he cannot 25

dispose of it by will. If he had sold it, the sale would have

been valid, and the purchase money would have been his. His

leasing it for part of the term, is a disposition pro tanto ; and

how his reserving the rent to be paid annually should make a

difference, I do not perceive. That he meant to appropriate the

avails of it to himself for ten years, is apparent, from his reserv-

ing the rent to himself, and his executors
;
and this the husband

has a right to do. It seems to me, that the opinion that the rent

ceased was unreasonable
;
for the lease was valid. The lessees

ought not surely to have the enjoyment of the land, without

paying the rent ; and the wife could not be entitled to the rent,

for her husband had disposed of the term for ten years, reserving

the rent to himself.

If a wife, possessed of a term for years, marry an alien, her

husband obtains no right to dispose of this term, [a) (1)

The husband has the same power over leases, in trust, for the

benefit of the wife, unless given to her separate use, as over leas-

es directly granted to her ; and to the profits arising from them,

(a) 10 Mod. 104.

husband's executor, and not to the wife, although she owns the reversion

;

because she is not a party or privy to the lease, and the rent is not incident

to the reversion ; and it seems that although the wife were a party to an

under lease, she would not be entitled to the arrears of rent, due on the

husband's death, but if the rent had been reserved by the husband to him-

self and wife, she would be entitled both to the future rent and to the

arrears due, because they, remaining inaction and being due in respect of

the joint interest of the husband and wife in the term, would, with their

principal the term, survive to the wife. Bac. Abr. tit. Bar. & Feme (D.)

a. 17. Roper, Bar. & Feme, c. 5, §2.

(1) In support of this position, see 1 Cruise on Real property, 263. Nor

can he be a tenant by the curtesy. 7 Rep. 25, 1 Vent. 417.
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unless the term be settled as a jointure, or for maintenance of

the wife after his death. 2 Ch. Ca. 86. Free. 82. Bulst. 118.

There see the case where a femme sole conveyed her land by

leases to trustees for herself, and married and received the rents
;

part of the avails she let out, and took bonds and other securi-

ties, and died, (a) The question arose, whether the husband

must hold this estate as her administrator, as he did her choses

;

or in his own right as husband. It was adjudged, that he held

such terms and their avails, as husband, and need not inventory

the same. This case is cited in Hob. 3. There are cases in

which a different doctrine is holden. Cro. Eliz. 466. Tath. 155.

2 Freeman 62. (1)

Cro. Eliz. 287, Poph. 4, are authorities to prove that a hus-

26 band's lease of a term of years belonging to his II wife, for

a certain number of years, to commence immediately on his

death, is valid.

A femme lessee for twenty years, marries. The husband

leases the farm for ten years, and dies before the expiration of

the ten years. The executor of the husband has the rent for

(a) Ver. 7. 18.

(1) Roll. Abr. 343. It is true that the trust of the wife's term, may be

sold by the husband, as well as the term itself, and it is a matter of no im-

portance, whether it be the trust of a present, actual and vested interest in

the term, (Pr. in Ch. 418 ; Factor v. Samyne, 2 Vern. 270 ; Bates v. Dan-

dy, 2 Atk. 407.) or of a contingent or possible interest, provided the inter-

est be a legal one ; i. e. such an interest as upon the determination of the

previous estate, or the happening of the contingency, will immediately

come to the possession of the wife ; unless perhaps in those cases, where

the possibility or contingency is of such a nature, that it cannot happen

during the husband's lifetime. Co. Litt. 46 B. Hutt. 17; 1 Salk. 326.

But it is an exception to this rule, at least in equity, that if a future or

executory interest, in a term, or other chattel, be provided for the wife,

with the husband's consent. He cannot dispose of it from her, as it would

be the height of absurdity and injustice, that he should thus be permitted

to defeat his own contract. But this supposes the provision to have been

made before marriage, for if it be made subsequent to the marriage, it is a

mere voluntary act, and void against an assignee for a valuable consider-

ation. Doyley v. Perfue, 1 Ch. Cas. 225 ; Turner's Case, 1 Vernon 7

;

Pitt v. Hunt, Ibid. 18. But a settlement made by a stranger, upon the

wife after her marriage, is good, unless the husband expressly dissents

from it. Picquet v. Swan, 4 Mass. C. C. Rep. 443.
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the residue of the ten years, and the wife for the residue of the

term. («.) (1)

The chattels real of the wife are not only liable to be dispos-

ed of voluntarily by the husband, but they may be taken on ex-

ecution by a creditor of the husband. Her choses cannot be

taken on. execution, except her mortgages, which may betaken
;

choses being a species of property, which, upon the principles of

the common law, cannot be sold. (6)

It is said, that if the husband charge the chattels real of the

wife, that this shall not bind her. (c)

If a femme sole be owner of chattels real, and be dispossessed

thereof, and then marries and dies, the husband, never having

obtained possession thereof, during the coverture, is not entitled

to it, but it belongs to the administrator of the wife, as "her chos-

es do. (2)

A possibility in the wife, to a chattel real, does not vest in the

husband. The wife owns a term for years, but is dispossessed,

and marries and dies before possession obtained ; this possibility

does not survive to the husband, but goes to her administrator.

So too, where the husband marries a wife, owner of a term for

years, and who had disposed of it to J. S. for a term, if he, J. S,

live so long : here is a possibility in the wife, that J. S. may die,

before the term ends : and if he do, the wife and husband being

both dead, the term will not go to the husband's executor, but to

the wife's, (d) (3)

If the wife be possessed of chattels real, as executrix, the hus-

band is not entitled to them, although he survive her,

HWhen a term for years is granted to a trustee for the use 27

of a femme sole, and she marries and dies, the husband is

not entitled to the use, but the administrator of the wife : nei-

ther can the husband, during the coverture, grant away the use

or charge the term with incumbrances, (e) The only benefit

that he can have, is the usufruct during coverture. (4)

(a) 1 Vent. 259. '(b) Pr. in Chan. 418. (c) 1 Roll. 346.

(d) Co. Lit. 351. 1 Roll. Abr. 345. 2 Show. 282. 1 Atk. 92. 2 do. 67.

420. 2 P. Wms. 639. 3 do. 11. 1 Brown 269. (e) Cro. Eliz. 466.

(1) Bac. Abr. tit. Bar. & Feme, and see note 1, page 24.

(2) 2 Kent's Comm. 134; 1 Cruise Dig. 263.

(3) 9 Mod. 43. Ibid. 104.

(4) So if a future or executory interest in a term, or other chattel,, be pro-

vided for the wife, with the consent of her husband, he .cannot afterwards

dispose of it. Bac. Abr. tit. Bar. & Feme, c. in note.
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By marriage, the husband acquires the usufruct of all the free-

hold estate of the wife, that is to say, of all her lands, tenements,

and hereditaments, which she has in fee simple, fee tail, or for

life, during the coverture. This estate is a freehold estate in the

view of the law, being an estate for life, since it may by possi-

bility last during his life ; and having no certain determinate

period, (a) (1) The fee of the land, however, (where the estate is

a fee,) still remains in the wife ; and any injury to the inheri-

tance by trespass, as by cutting down trees, burning fences, pull-

ing down houses, is considered as an injury to her. If an action

be brought for the purpose of recovering on account of such inju-

ry, it must be brought a s well in the name of the wife, as in the

name of the husband; but the usufract is the husband's; and

for an injury to that, as the destruction of crops growing on the

land, the husband alone is, entitled to redress. (2)

In Palmer 313, it is holden, that if a wife survive her husband,

she shall have an action of trespass for a trespass committed up-

on her land during coverture. This must be understood with

some qualification. If the trespass be of such a nature as to

injure the freehold, as pulling down a house, or cutting down
trees, she is entitled to an action ; but if it be an injury done to

the emblements, she can have no action for this, for they do not

belong to her. (3)

A wife is lessee for life. The lessor afterwards leases to the

husband and wife the same lands for their lives. Theyll

28 are not joint-tenants ; for the title of the wife accrued be-

fore that of the husband, and the title of joint-tenants must

accrue at the same time, (b) (4) The husband holds the lands dur-

(a) Co. Litt. 351. (b) Co. Litt. 299.

(1) As governor of the family, he is so far master of it as to receive the

profits of her real estate during her life. Bac. Abr. tit Bar. & Feme; 1

Roper on Husband & Wife, Chap. 2d (2d edit). Bailey v. Duncan, 4 Monr.

260 ; Weller v. Baker, 2 Wils. Rep. 423 ; Kenney v. Udall, 3 Cow. 590

;

where under some circumstances this right of the husband will be taken

away. This interest of the husband, where it consists of receiving the pro-

fits on real estate, may be taken on execution against the husband. Mat-

tock v. Stearns, 9 Vt. Rep. 326.

(2) 1 Chit. PL 63 ; Babb v. Perley, 1 Greenleaf 's Rep. 6.

(3) 1 Chit. PL 641 ; Com. Dig. tit. Bar. & Feme, 2 a.

(4) Nor would they be, if the estate commenced in both at the same mo-

ment, for they cannot, during coverture, take separate estates. Note 1, page

23. Green v. King, 2 Black. Rep. 1211 ; Rogers v. Benson, 5 John. Ch.
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ing coverture, in the right of his wife only, and after her death,

the second lease accrues, by way of remainder, for the term of

his own life. A remainder must be created, when the particular

estate is created ; but the wife's estate was created before, and it

would not commence in future, on the wife's death, for it is a

freehold estate.

On the death of the husband, in the life time of the wife, the

fee of her land remains in the wife : neither his heirs nor exec-

utors have any interest therein
;
but the emblements growing

upon the land belong to his estate. Although they adhere to

the freehold, yet they are viewed, in this case, as personal pro-

perty, and vest in his executors, who have a right to enter upon

the land, for the purpose of gathering the emblements. When
a husband is seised of land in right of his wife, and she dies

without issue by him born alive, so that the husband has no es-

tate by courtesy therein, and the land decends to the heir of the

wife ;
if the husband has sown or planted the land, he is entit-

led to the emblements, (a) (1)

On the death of the wife in the life time of the husband, the

real estate of the wife, of which she died seised, descends to her

heirs at law. The husband's interest therein is at an end, un-

less he had by his wife a child born alive, which could have

inherited the estate, if it had been alive atthe death of its mother.

In such case, the husband would have been entitled to a free-

hold estate in such inheritance during his life, by the courtesy. (2)

(a) Co. Lit. 351. Doct. & Stu. 1 Dial. Cap. 7.

Rep. 431; Sutlin v. Forgey, 1 Cow. Rep. S9; Doe v. Haviland, 8 Cow.
Rep. 277 ; Den v. Hardenburgh, 5 Halstead Rep. 42 ; Thornton v. Thorn-

ton, 3 Rand. 179 ; Jackson v. Stevens, 16 Johns. Rep. 1 10 ; Carson v. Cairns,

20 John. 301 ; Jackson v. Carey, 16 John. 302.

(1) So where husband and wife are divorced causa prcccontracius, and
the husband has sown the land previous to such divorce, he will be en-

titled to the emblements; for although the divorce is the act of the parties,

yet the sentence which dissolves the marriage, is the judgment of the law,

el judicium rsdditur in invilum. Oland's case, 5 Rep. 116, a.

See also Mattocks v. Stearns, 9 Vt. R. 326, arguendo. A lease by a hus-

band of lands which he holds in the right of his wife, will operate so far

in the tenant's favor, as to entitle him to the emblements. 1 Tyler's Vt.

R. 409. 2 Kent's Com. 131 ; Rooney's Case, 2 Vera. 322.

(2) De Grey v. Richardson, 3 Atk. 469 ; Gentry v. Wa'gstaff, 3 Dev.

N. C. Rep. 270; Stodard v. Gibbs, 1 Sumn. 263; Sterling v. Penlington,

7 Viner, 149. See also Jackson v. Sellick, 8 John. Rep. 202; Clay v.

White, 1 Munf. 162; Green v. Liter, SCranchRep. 249; Davis v. Mason.
1 Peter's U. S. Rep. 503 ; Smoot v. Lecatt, 1 Stew. Ala. Rep. 74.

6
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To entitle the husband to an estate by courtesy, the wife must
not only have a title thereto, but must have been actually seis-

ed, during the coverture of an estate in fee simple, or fee tail

;

and he must have had by such wife a child born alive,

29 which could have inherited II the estate. This would be

the case in every instance where the estate was a fee sim-

ple, and in almost all the cases where it was a fee tail ; but if

the estate had been given to her, and the mail heirs of her body,

and the child born alive had been a female, such child could

not have inherited the estate, and the husband could not be en-

titled to his courtesy. So, if it had been given to her and the

heirs of her body, by her then husband, J. S. and being a widow,

she should marry A., and by him have a child born alive
;
yet

such a child could not have inherited the estate, and her hus-

band A. could not be tenant by the courtesy. A man cannot be

tenant by the courtesy of an estate in remainder or reversion,

unless the particular estate be ended during the coverture. (1)

Husband and wife are entitled to land in right of the wife, of

which they are disseised, and the disseisor dies, and the land

descends to his heir ; the husband's right of entry upon the land

is taken away. If the husband die before the wife, her right of

entry is not taken away, (a) If the wife had been disseised be-

taj Co. Lit. 246.' 7 H. 7, 24.

(1) 4 Kent's Comra. 27. To create an estate by the curtesy four things

must concur. Marriage, seisin of the wife's issue, and death of the wife.

The law, on the death of the wife, vests the estate in the husband without

entry, his estate commences with the birth of issue and is perfected on the

death of his wife. 4 Kent's Com. 28. But in some states the rule has

been carried further. In Bush v. Bradley, 4 Day's Rep. 209; and again

in Kline v. Beebe, 6 Conn. 494 ; it is said that it is sufficient for the claim

of curtesy, that the wife had title to the land, though she was not actually

seised ; and in New York it is held that there need not be an actual entry,

or pedis possessio, of the land by the husband or wife during coverture, in

order to entitle the husband to his tenancy, provided the feme was the ac-

tual owner. Jackson v. Sellick, S John. Rep. 202 ; and where she is the

owner of waste or uncultivated lands, not held adversely, she is considered

as seised in fact, though no actual entry was ever made. Green v. Siter,

8 Cranch 249 ; Davis v. Mason. 1 Pet. 503 ; Clay v. White, 1 Munf. 162
;

Soot v. Lecatt, 1 Stewart, 590 ; per Duncan, J., 8 Serg. & Rawle, 75

;

but a mere naked seisin by the wife as trustee, will not be sufficient to

make the husband tenant by the curtesy, although she has the beneficial

interest in the reversion. Chew v. The Commissioners of Southwark, 5

Rawle, 160.
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fore she was married, and after marriage the disseisor dies ; in

such case, the wife's right of entry is taken away ; for it is said

that it was her folly to marry such a man as would not enter. It

is difficult to perceive more folly in the latter than in the former

case. The true ground must be, that she did not enter herself

before she was married ; but if such a wife were a minor, and

having been disseised, had not entered before marriage, and the

disseisor die, and her husband die, she may enter. In any of

the above cases, if the wife of the disseisor has been endowed
of the lands, the right of the disseisee or his wife to enter is not

taken away, for the wife of the disseisor is not in by descent ; she

is in immediately by the husband, and is not the heir by a title.

(«) (1)

By the tenure of gavelkind, it is not necessary that the hus-

band should have by his wife any child to entitle him to cour-

tesy.

I!Were it not too late to agitate the question in Connecticut, 30

after we have so long adopted the common law idea on this

subject, perhaps it might be successfully contended here, that the

birth of a child was not necessary to entitle the husband to the

courtesy ; for our lands are holden under the charter of Car. II. by

gavelkind, under which tenure the birth of a child is not neces-

sary to entitle the husband to his courtesy. The tenure is not

altered in this respect by any statute, as it is in case of dower and
descent of lands

; it would seem, therefore, as if it must remain

as it originally Avas, unless usage to the contrary is to prevail.

By gavelkind tenure, lands decended in equal shares to all the

male children, to the exclusion of the females. In this state, we
have a statute letting in females to inherit with the males

; but

(a) Co. Lit. 240.

There must be issue born alive. Marsellis v. Thallhimer, 2 Paige, 35.

As to what may be considered a birth, see Bouv. L. D. tit. Birth ; Rex
v. Poulton, 5 Carr.& Payne, 332 ; Rex v. Enoch, 5 Carr.& Payne, 549.

Death of the Wife, 1 Cruise Dig. 164.

(1) So if the wife claims by descent or devise, and dies before entry, the

inheritance will go, not to her heir, but to the heir of the person last seised,

and the husband will not have his curtesy. Jackson v. Jackson, 5 Cow.

Rep. 74. Where a feme sole, in contemplation of marriage, grants a term

of seventy-five years in her real estate to a trustee, to hold for her use

during coverture; and the marriage takes place and she has issue and

dies, her husband is tenant by the curtesy. Lowry v. Steele, 4 Ohio.

Rep. 170.
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if we had no statute upon the subject, would not the law of

gavelkind descent be our law ?

A femme, when sole, mortgages her estate, and then marries.

She dies, and the mortgage was not redeemed during the mar-

riage ; the husband shall have his courtesy ; the land is consid-

ered in equity as a pledge, and the mortgage does not alter the

possession of the mortgagor. (1)

It has been a litigated question, whether a man could be a

tenant by the courtesy of a trust estate. It seems to "have been

settled, when the doctrine of uses were in vogue, that an husband

could not be tenant of an use, and as trusts were in the room of

uses, and indeed were the same thing revived under a new
name, it was urged that there could be no courtesy of a trust ; but

by more modern decisions it has been settled, that a husband can

be tenant by the coutesy of a trust estate, (a) A husband can-

not be tenant by the courtesy of the separate real estate of the

wife, (b) (2)

When a woman leases her lands fjor rent, and marries, the

husband is entitled to the rent, for this comes in lieu of the

31 improvement of the land, and is indeed the usufruct : II and

if the husband die, and rent be in arrear, which accrued du-

ring coverture, such rent belongs to the executor of the hus-

band. (3)

If a femme lessor marry, the husband is entitled to receive

the rent ; and it is laid down in Palmer 210, that a payment to

the wife shall not discharge the lessee, although he had no no-

fa) Doct. & Stu. 203. Perk. 457. Dyer. 9. 4 Inst. 87.

(b) 3 P. Wms. 229. 1 Atk. 607. 2 do. 47. 3 do. 295. 1 Ves. 298.

(1) Casborne v. English. 1 Atk. 606; Chit. Eq. Dig. 1, 362.

(2) Otway v. Hudson, 2 Vern. 5S3; Williams v.Wray, ibid. 681 ; Sweet-

apple v. Benden, 2 Vern. 536 ; Cunningham v. Moody, 1 Ves. 174 ; Dod-

son v. Hay, 3 Bro. Ch. Rep. 404; Houghton v. Hapgood, 13 Pick. 104;

Cruise dig. I. 113.

In Virginia, by the statute, the husband has his curtesy in a trust es-

tate. 1 R. C. 118. So in Maine. 1 Sumner, 128.

In Vermont, the nature of the estate of which the husband may be

tenant by the curtesy, is regulated by statute, and it is believed that a

trust estate would not come within the statute. Rev. Stat. Vt. 1839.

(3) And the receipt of rents and profits is a sufficient seizen of the wife,

to entitle the husband to his curtesy. Pitt v. Jackson, 3 Bro. 51 ; 5 Madd.

Rep. 248.
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tice of the marriage. Such a decision is destitute of principle.

When, by contract, a person is bound to pay money to another,

the payment is well made to the person with whom the con-

tract is made, until the debtor has notice that another has a

right to receive the money. This is the rule in all other cases;

and I can perceive no reason, why this case should be an ex-

ception to a rule so reasonable. If there were any rent in

arrear, that accrued before coverture, this rent, like all other

choses, would belong to her upon the principles of common law

;

but by a statute of Henry VIII. such arrears are given to the

husband, (a)

At common law, no laches are imputable to a wife, to bar

her entry on land descended to her ; yet, for non-performance of

a condition annexed to an estate, laches are imputable. As
when a wife is enfeoffed, reserving rent ; and for non-pay-

ment, a right of re-entry accrues to the grantor ; if the rent be

not paid, she loses her estate, (b)

In this and the preceding chapter, we have seen that, by
marriage, the whole personal estate of the wife in possession is

by law, transferred to the husband ; that her personal estate in

action, is entirely at his disposal during the coverture ; that he

cannot devise such estate ; and in event of his death, it survives

to her ; and, after paying her debts, must be distributed

to her next of kin, if a certain statute had not vested in the

husband, an absolute title to the residuum after debts are paid

;

that her chattels real are at his disposal during coverture,

liable to his debts, and on her death belong to him I! absolutely, 32

as husband, and not as administrator; neither can he devise

them from her ; that he is entitled to the usufruct of her real estate

during the coverture, and may be entitled, on the death of his

wife, to her real estate, during his life, by courtesy.

Where husband and wife are joint tenants for life, and the

husband sows, and dies before severance, who is entitled to the

emblements ; the husband's executor, or the wife ? Respecting

this question, the authorities are contradictory. The principle

which governs in the case of emblements, I apprehend must
settle this question, without difficulty. In all other cases, if the

tenant sow, and his interest in the estate is determined before

severance, and this could not be forseen by him, or was not done

by his own act, the tenant has the emblements, and not the

owner of the land. If tenant at will sow, and the lessor

{a) 1 Roll. (b) Co. Lit. 146.
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determine the estate, and the tenant at will die, his executor

has ingress, &c. to take the emblements, and not the lessor

;

but if tenant at will, by his own act, had determined

the estate, the lessor would have been entitled, (a) If tenant

for years sow, and his estate determine before severance, the

the reversioner has the emblements ; for this he might have
foreseen. If tenant for life sow, and die before severance, his

death is the act of God, and the tenant could not have foreseen

it; and in that case, the executor of the tenant for life has the

emblements. In this case the husband sows ; he could not

have foreseen his own death, and, of course, for the same rea-

son as in the other cases, his executor is entitled to the emble-

ments. If a femme sole seized in fee, sow, marry, and the

husband die before severance, the widow is entitled to the

emblements ; not because the land is now at her control ; but

the case of emblement is like choses in action, not reduced to

possession until severance. (1)

33 II In the state of Connecticut, seisin in the wife is not neces-

sary to entitle the husband to the estate by the courtesy. (2)

In 4 Day, 305, there is a case where this point was deter-

mined. The opinion given on that question, in which seven of

the judges concurred, was as follows :

—

"It is said that unnecessary departures from the common law,

are not to be favored ; that by such means, every thing is ren-

dered uncertain. I am fully of opinion, that few maxims of our

law are more important, than that of stare decisis ; but it must

(a) Co. Lit. 55. Cro. Eliz. 61. 1 Roll. Ab. 727. Noy. 149. Cro. Car.

515. Godb. 189. Stiles, 270.

(1) There seems to be but one instance where the husband and wife

can be considered joint-tenants ; that is, where an estate is conveyed to a

man and woman who are not married, and who afterwards intermarry,

then as they originally took by moieties, they will continue to hold by

moieties after marriage. Moody v. Moody, 1 Iiist. 187. In the other cases

where a title vests in husband and wife, which, did not that relation exist

between them, would constitute them joint-tenants, they are seized by

entireties, being but one person in law. Cruise, Dig. tit. Joint-tenancy

passim. The learned author himself, (page 23) seems to be of opinion,

that the husband and wife cannot hold as joint-tenants. In this instance,

as the determination of the tenancy could not have been foreseen by the

husband, his executor is undoubtedly entitled to the emblements. As to the

rule that husband and wife cannot be joint-tenants. See note 2, page 23.

(2) See Kent's Com. iv. 30. And the same doctrine was afterwards

held in Kline v. Beebe. 6 Conn. Rep. 494.
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be acknowledged by all, that our system of law respecting real

property, is, in many instances, very different from the English

system. We have in some instances, when we have adopted

the principles of the English law, extended them to cases,

which, by the adjudications of the English courts, have not been
supposed to fall within the governing principle : In others we
have adopted entirely different principles

; and, in all such cases

where this has been done, which are pari ratione with those

already settled, if we reject our own, and adopt theirs, we shall

mar the symmetry of our law. The preservation of symmetry
in our law system, I also view as a most important considera-

tion. In England, it is not sufficient that a man is proprietor of

real property, and has a perfect right to it when he dies, to cause

it to descend to his heir at law. No : he must be actually seis-

ed thereof. The maxim is seisina facit stipitem ; and the per-

son that is heir to that property, will be heir to him last seised.

If A. should die, who owned Whiteacre, which descended to him
from his father, but has not been actually seised, leaving B. a
brother of the half blood, and C. a sister of the whole blood, this

estate cannot descend to C, his sister and heir
; for B. being of the

half blood, cannot, by their law, be heir to his brother
;
yet the

estate will descend to B., who is heir to his father, who was
last seised. If A. had been seised, the estate would have de- 34
scended to C. The maxim seisina facit stipitem is an un-

yielding maxim of their law, and governs the descent ofproperty.

But this is not our law. It is settled that it shall descend to the

heirs of him who owns the property, whether he was seised or

not. Seisin directs the descent of property with them : owner-
ship with us. By the English law, a devise will not operate on
real property, of which the devisor is disseised. Seisin is an in-

dispensable requisite, to give effect to the devise. A devise by
our law, is good, though the devisor is disseised. Seisin is neces-

sary in their law, and ownership is sufficient in our law. We
have always considered ownership as giving a right to possession

of real property, as much so, as ownership of personal property.

Ownership in the one case, draws after it the possession, as much
as in the other case. Whenever, with us, a right of possession is

lost, all title and owership is lost. So the statute of limitation

respecting lands, has always been construed. The statute, in

the words of it, does not take from the original proprietor his title •

it only tolls his right of entry. Yet this statute has always been
considered, as barring all claim of title, whilst the same words in
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the English statute, have been considered, not as having any

effect on the title, but only on the right of entry
; and the land

may be recovered, by a form of proceeding proper for such case.

The English law distinguishes between a right of possession,

and a right of property ; but our law does not. Wherever there

is a right to real property, there is, of course, a right of possession
;

and the statute, which takes away the right of possession, takes

away the right of property. And this is the reason why this

statute has received a construction, altogether different from the

construction given to the English statute : and this is perfectly

analogous to every other case of real property in this state.

35 Wherever you find a right of property, || there you find a

right of possession ; and all the consequences of ownership

attending it, which you find in England, where there is an

actual seisin. And on the other hand, where there is no right of

possession, there is no ownership. So, in this case
; Mary Gold-

«ar, the wife, had title to the land ; and though not actually seis-

ed, her husband acquired the same right, on her death, as if she

had been seised. Since seisin is not necessary in case of descent

to the heirs, neither is it necessary to pass lands by devise. Why
should it be thought necessary to the husband's title by the cour-

tesy ? The decision of the court in this case, is no departure

from fixed rules and precedents. The English law respecting

the efficacy of seisin, has long since been departed from
; and to

adhere to it in this case, would mar the symmetry of our law.

The English law requires the seisin of the wife ; it therefore

became a question, whether the husband could have the courtesy.

In the following case, A. devised Whiteacreto his executors for

the payment of his debts, and until his debts were paid. He had

an only child, B., a daughter ; she married C.
; the executors

entered ; a living child was the fruit of the marriage, and B. died

;

the court determined that the husband was entitled to trie cour-

tesy.

In England, if persons marry who by law are incapable to

contract matrimony together, and the wife die before the mar-

riage has been annulled by sentence of court during her life time,

the husband is entitled to his courtesy. Thus, where the parties

are related to each other within the Levitical degrees
;
such mar-

riage may be annulled during the life of the parties ; and after

sentence of court, it is considered as void ab initio ; and the issue

are bastardized. In Connecticut, such persons cannot marry

together, except that a widower may marry the sister of his

36 deceased wife ; the marriage is utterly void, without !! any
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proof from the sentence of a court ; so that there can be no cour-

tesy in case of such marriage. This must be the case in every

State in the Union, where such marriages are made void by law,

and a sentence of some court is not necessary to furnish evidence

of their being void. Where the law forbids such marriages, and

inflicts a penalty upon the persons so marrying, but does not de-

clare them void, I should suppose that the issue of such marriages

were legitimate, and that the husband would be entitled to hi3

courtesy."

||CHAPTER IIL
.

37

The Wife's Portion of her Husband's Estate on his Death,

under the Statute of Distributions : Her Paraphernalia

:

Her Right of Doiver in his Real Estate : And of Jointure.

We will now inquire what advantages the wife may gain,

eventually by marriage, in point of property, during the cover-

ture. She gains nothing during his life ; but upon the death of

her husband intestate, she is entiled to one third part of his

personal property, which remains after paying the debts due

from the estate of the husband, if he left any issue ;
but if he

left no issue, she is entitled to one half of the residuum of the

personal estate, after the debts are paid ; but the husband, if he

had chosen so to do, might have devised such estate from

her; This right of the wife is founded upon the statute of dis-

tributions, in the English law, and I believe universally

adopted in the United States. (1) There is one species of per-

sonal property in which she acquires a different interest from

that which she may acquire in his other property, which is

(1; In Vermont, by statute, the widow is entitled to such part of the

personal estate of her husband, as the probate court may assign to her,

according to the circumstances and estate of her husband ; which shall

not in any case be less than one third, after the payment of the debts,

funeral charges and expenses of administration; and this allowance shall

be made when the widow rejects the provision which may have been

made for her in the will of her husband, or the jointure or pecuniary pro-

vision, made in lieu of dower. Rev. Stat. Vt. Ch. 47. And it is believed

that the same provisions, with perhaps some alterations, exist in nearly

all the United States.

7
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termed paraphernalia. This is of two kinds : the first consists

of her beds and clothing, suitable to her condition in life
; the

second consists of her ornaments and trinkets, such as her

bracelets, jewels, her watch, rich laces, and the like. As to the

former, they cannot, with propriety, be considered as his es-

tate, for they are not liable, upon the principles of the

38 common law, without any aid from any statute, llto the pay-

ment of his debts, and never ought to be inventoried as part

of his estate : neither can they be devised from her by will.

As to the second kind, these cannot be devised from her by the

husband, though he may take them from her, and dispose of

them during the coverture. On the death of the husband, they

vest in the wife, liable, indeed, to be taken by the executor

of the husband, for the payment of his debts, provided that

there are not sufficient assets beside to discharge his debts, (a)

but the whole of the personal estate must be exhausted, before

any resort can be had to them by the executor ;
her right must

yield to that of creditors ; but in no instance, to that of volun-

teers, for her paraphernalia, can never be taken to pay legacies.

If the debts be paid without the aid of the paraphernalia, they

become hers absolutely, and are not reckoned to make any part

of her share to his personal estate, when he dies intestate.

She is often viewed as a creditor to her husband's estate, in

respect of her paraphernalia ; as when the husband, in his

life-time, being under the necessity of raising money, pledges

her jewels, &c. and dies, leaving personal property more than

sufficient to pay his debts, she shall have aid of this personal es-

tate to redeem her paraphernalia thus pledged, (b) So too, where

real estate is devised for the payment of debts, and the executor

takes the paraphernalia
7
on account of a deficiency of assets

in the personal funds to pay the debts, she shall have the same
right against this estate so devised for the payment of debts, to

refund to her the real value of her paraphernalia, as a creditor

can have, who is not paid his debt, for the want of assets.

Where a real estate is given in trust (whether by deed or will)

for the payment of debts, if her paraphernalia be taken by the

executor, she shall be considered as a creditor to the value of

her paraphernalia. So too where the personal estate has

39 been exhausted by II specialty creditors, who might have

gone against the heir, if they had chosen so to do,

equity will direct that the wife shall stand in the place of

(a) 3 Atk. 370. (6) 3 Atk. 395.
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specialty creditors as to real assets, (a) On application to chan-

cery, the court will not suffer the paraphernalia of the wife to

be taken by a specialty creditor, if there be real assets sufficient

the hands of an heir or devisee. (1)

If the wife never take her paraphernalia^ the executor has

no claim upon them, as part of the estate of the testator, any

more than a stranger, unless he wants them, through a deficiency

of assets to pay debts.

In some of the states, the real estate of the husband consti-

tutes a fund for the payment of debts of every description, after

the personal estate is exhausted for that purpose. This is done

in Connecticut, by the executor's application to the court of

probate, in the district where the deceased dwelt ; who, by law,

can give power to the executor to sell the real estate of the

deceased, or so much of it as will raise the necessary sum for

the payment ofthe debts. In some of the states, the application is

to the legislature, who give the same power ; and the money
arising from the sales, is assets in the hands of the executor.

Would it not, therefore, be necessary, in such states, that the whole

of the real as well as of the personal estate, should be exhaus-

ted before the executor could resort to the paraphernalia of the

wife for the purpose of paying debts 1

By the death of the husband, the wife becomes entitled, during

her life, to one third part of the real estate of inheritance of

which the husband was seized during the coverture. This estate

is termed doiver. (2) Of this, the husband cannot deprive her

(«) 3 P. W. SO. in notes. 1 Atk. 369. 1 P. W. 729, 730. 2 do. 544.

(1) The courts sometimes go great lengths in protecting the right of the

wife to her paraphernalia ; thus real estate, charged with the payment

of debts, will be applied before the widow's paraphernalia. Boynton v.

Boynton, 1 Cox, 106. And it shall never go to satisfy legacies. Snelson v.

Corbett, 3 Atk. 369. And she is held to stand as a creditor to the hus-

band's estate to the value of her paraphernalia. So that when it is

pledged, the estate will be liable to redeem the pledge. Worltrey v. Worl-
trey, 2 Atk. 77 ; Graham v. Londonderry, 3 Atk. 393. But it is said in

Parker v. Harvey, 4 Bro P. C. 609, that when a man's real and personal

estate are charged by his will with the payment of his debts, and after-

wards turn out insufficient, his wife's jewels and paraphernalia should

be sold towards making good the deficiency. As to the rights of the wife

generally in this respect, see 1 Chitty's Equity Digest, 524.

(2) Litt. sect. 36 ; Perkins, sect. 310 ; New-York Rev. Stat. vol. I., 740,

sect. 1 ; Park's Treatise on the Law of Dower, 5 ; Chase's Statutes of

Ohio, vol. II, 1314; 1 Virginia R. C. 2S8; Mass. Rev. Stat, of 1S35, part

II, tit. 1, c. 60, sect. 1 ; New Jersey Stat 1799; Elmer's Dig. 143; Rev.
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by will ; nor can he, by any conveyance, unless her consent be

manifested, by joining with him in the conveyance. (1) It is

not necessary that there should be an actual seizin of the

40 husband
; a seizin in law II is abundantly sufficient

; (2) and
the estate must be such an one as her issue, if she had any,

might have inherited. (3)

If the husband, after marriage, should lease for years, all his

estate, by the English law, the wife must be endowed, though
the term has not expired

;
and after her estate is at an end, if the

term has not expired, the lessee shall again have the land of

which the wife was endowed. I apprehend the law in Connec-
ticut must be the same, for although a wife be not endowed of

the land which the husband sells ; for, of such he did not die

seized or possessed, which our law requires
;
yet in this case, he

did die seized and possessed, in the eye of the law ; for the

lessee's possession was his possession, (a) (4)

(a) Co. Litt. 46.

Laws of Missouri, 1835. In Missouri, the wife is entitled to dower, in

leasehold estates of twenty years or more. In Vermont, the wife's right of

dower is to those lands of which the husband dies seized. Rev. Stat. Vt.

1839, p. 289. So in Connecticut, post page 57 ; and Tennessee, North

Carolina and Georgia. Winstead v. Winstead, 1 Haywood, 243; Stat,

of Georgia, 1826 ; Combs v. Yancey, 4 Yerger's Tenn. Rep. 218.

(1) Matthew v. Matthews, 1 Edwd. Rep. 565; Rowe v. Hamilton, 3

Greenleaf's Rep. 63.

(2) Bro. tit. Dower, pi. 75 ; Litt. sect. 448 ; Perk. 376 ; 1 Cruise's Dig.

122, 187 ; Dunham v. Osborne, 1 Paige, 634. As to what is sufficient

evidence of her being seized, see, 1 Caine's Rep. 185 ; 2 John. 119; 2 Serg.

& Rawle, 556. Although the husband did not die in possession of the

land, the widow is entitled to dower. Galbraith v. Green, 13 Serg. &
Rawle, 85. But possession of the land by the husband, claiming owner-

ship, is prima facie evidence of seizin, to entitle the widow to dower.

Jackson v. Waltermine, 7 Cow. 353. But she is not entitled unless the

husband, was seized during coverture, either in fact or in law, of an es-

tate of freehold. Shoemaker v. Walker, 2 Serg. & Rawle, 556. And
where the seizin of the husband is instantaneous, or passes from him eo

inslanti that he acquired it, the wife cannot have her dower. Stow v. Tift,

5 John. Rep. 458. Nor will a mere technical seizin of the husband, without

any beneficial interest in the estate, entitle her. Derush v. Brown, 8

Ohio Rep. 412.

(3) The statutes of New York and Virginia omit the condition in respect

to the wife's issue.

(4) 4 Kent's Com. 63-65; Bac abr. tit. assignment of dower. Thayer

v. Thayer. 14 Vt. Rep. 107.
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The heir at law, within a certain limited time, is obliged to

assign to her, her dower ; and if he neglects, is compellable so

to do by legal process. (1)

In Connecticut the law is different in some respects. The
variations in our law from the common law are produced by a

certain statute, which gives dower in no estate, but such of

which the husband died seized. Dower is also set offto the widow
by the judge of probate, who appoints two or three judicious

freeholders to set it off to the widow, directing them to return

their doings to the court of probate ;
which return, if accepted

by the court, establishes the widow's right to the land set

off. (2)

This estate in dower may be barred several ways ; as where
the husband is an alien, &c. (3) A wife who is an alien cannot

be endowed, unless naturalized by act of parliament. (4)

She may be endowed, if she is created a denizen, of all the

lands of inheritance of which the husband was seized at the

time she became a denizen, and of those which he afterwards

(i; Bank U. S. v. Dunseth, 10 Ohio Rep. 18; Ward v. Ketts, 12 Wend.
137 ; Jackson v. Churchill, 7 Cow. 287 ; Jackson v. Donaghy, 7 John.

Rep. 247 ; Barnet v. Barnet, 15 Serg. & Rawle, 71.

(2) In Vermont, where the widow is entitled to dower, in the real estate

of her husband, she may at any time after his decease, make application

to the probate court, to have such dower assigned, who thereupon appoints

three disinterested freeholders, as commissioners, to set out the dower by
metes and bounds, where it can be done without injury to the estate. Rev.
Stat. Vt. p. 290.

(3) See Priest v. Cummings, 16 Wend. 617.

(4) Kelly v. Hamilton, 2 John. Cas. 29. But in several states the rule is

different ; in Maryland an alien widow, who married in the United States
and resided here at the decease of her husband, was admitted to dower.
Buchanan v. Deshorn, 1 Har. & Gill, 280 ; the widow of an alien resident

who dies in Missouri is also entitled. Stokes v. O'Fallon, 2 Misso. Rep. 32.

By Mass. Rev. Stat, of 1835, and in New Jersey, by statute of 1799 an
alien widow takes dower. In New-York, the alien widow of a natural
born citizen, who was an inhabitant of the state at the passage of" the
act of 1802, enabling aliens to purcliase and hold real estate, is dowable.
Priest v. Cummings, 16 Wend. 617 ; but see Connoly v. Smith. 21 Wend.
59; Sutliffv. Forgey, 1 Cow. 89; S. C. 5 Cow. 713; Mick v. Mick, 10
Wend. 379. In Vermont, the statute gives the widow of every deceased

person dower, and consequently aliens are not excluded. Rev Stat
Vt. 1839.
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purchased ;
but not of those which he conveyed away before

she was created a denizen. (1)

41 A woman who is by force carried away, and married

against her consent, will not be entitled to dower, even if she

afterwards consents to live with him who carried her away by
force. A statute of Richard II. disables her from claiming dow-

er. The real ground of her disability, I apprehend, is, that such

a marriage is void ;
notwithstanding some dicta to the contrary.

For, a marriage ought never to be deemed valid where there is

no consent. If this is a correct view, the statute is only in af-

firmance of the common law. (2)

Dower may also be barred by the elopement of the wife with

an adulterer. This is not a provision of the common law, but

by the statute of Westminster. (3) Yet, if there is a voluntary

(1) By naturalization, the uninheritable blood of the alien becomes pu-

rified and made inheritable. All previous disabilities as to taking or trans-

mitting real estate, are removed, and any defective or forfeitable title, by

reason of alienism, becomes perfect and indefeasible. Jackson v. Beach,

1 John. Cas. 298 ; Jackson v. Green, 7 Wend. 335. The wife is dowable

of an estate of inheritance of which any issue, which she might have had,

could by possibility have been heir. 4 Kent's Com. 35. By naturaliza-

tion, her issue would be capable of inheriting, whether born before or

after naturalization, and lands purchased before may be held and trans-

mitted as well as those purchased afterwards. But in the case of deniza-

tion it is different as the effect of denization is simply perspective. Priest

V. Cummings, 16 Wend. 617.

(2) Bac. Abr. tit. Dower F. and see Stegell et al. v. Stegell's Adminis-

trators, et al., 2 Brock. 256 ; Cochran v. Libbey, 6 Shepl. 39.

(3) This statute (13 Edward I.,) was re-enacted in New York in 1787,

and has been modified in the revised code. The same provision is made
by statute in Connecticut ; and that the wife has eloped with an adulterer, is

now probably a good bar of dower in every State in the Union. 1 Swift's

Dig. 86 ; 1 Dane's Abr. of Am. Law, 672, 676 ; Coggswell v. Tibbetts 3

New Hamp. Rep. 41 ; Statutes of Ohio 1824, sec. 6; Rev. Laws of Illi-

nois, 1S33 ; in Hetherington v. Graham, 6 Bingham, 135 ; adultery is held

a bar to dower though the wife does not elope with the adulterer. It will

bar her dower if she leaves her husband voluntarily, and afterwards lives

in a state of adultery. In New Jersey, a decree of divorce for the fault of

the wife, forfeits her dower. So does a voluntary elopement with an adul-

terer, or consent to a ravisher, take away her right of dower and join-

ture, unless the husband be voluntarily reconciled to her and suffer her

to live with him. Elmer's Dig. 145. See also Thayer v. Thayer, et al.,

14 Vt. Rep. 107.
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reconciliation on the part of the husband and wife, she shall be

entitled to dower. If the reconciliation was the effect of ecclesi-

astical coercion, she would not be entitled. (1) 2 Ins. 435. Such

elopement is no forfeiture of jointure, nor will it discharge the

husband from a performance of marriage articles, (a) Elopement

with an adulterer, though a bar to dower, is no discharge of articles

ofagreement to settle a jointure. (6)(2) The statute ofWestminster,

which makes elopement with an adulterer a bar of dower, has

made no provision respecting jointure and marriage articles. Join-

ture was not then known, and articles seldom used. But the

most usual method of barring dower, is, by settling a jointure

on the wife in lieu of dower. If a suitable jointure be settled on

the wife, before marriage, this will prevent the wife from taking

dower in the husband's estate. (3) A jointure must -consist of

real property, that is to say, it must be a fee simple, fee tail, or

an estate for the life of the wife in lands. If an estate be given

to the wife for the life of another, or the lives of ever so many
persons ; it is no jointure, for it must be for her life. If it be

given for a term of years ever so long, say one hundred, it

is not a II
jointure to bar her of her dower. A term of years, 42

in the view of the law, is a less estate than an estate for

life. It is a chattel only; while an estate for life is a freehold

estate. (4)

Dower must be so created, that the wife shall be entitled to

the enjoyment of it immediately on the death of the husband,

and it must be a competent settlement ; it must be a conveyance

to her, and not to a trustee. But a different rule prevails in

(a) 13 Ves. 445. (b) 3 P. Wms. 269.

(1) Roll. Abr. 6S0.

(2) Sidney v. Sidney, 3 P. Wms. 269 ; Blount v. Winter, 3 Plowd. 277,

note; Seagrave v. Seagrave, 13 Ves. 443; Buchanan v. Buchanan, 1 Ball

& Beat. 246. In New York and Virginia, by legislative enactments, join-

ture is forfeited in the same manner as dower, and consequently this right

is taken away by adultery. 1 New York Rev. Stat. 742 ; Virg. Act, 1792.

(3) 2 Bl. Com. 137; Moore v. Grise, 1 Ch. Cas. 125; Co. Litt. 36, b. ; 4

Kent's Com. 54. So a legal jointure settled upon an infant, before marriage,

is a legal bar of her dower. McCartee v. Teller, 2 Paige 511 ; 4 Kent's

Com. 54.

(4) Co. Litt. 36 B. ; 4 Coke, 2 b. But if an estate be limited to the wife

upon condition, her acceptance of such conditional jointure makes it good.

Bac. Abr. tit. jointure G.
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chancer}'. A trust has there been holden a bar of dower, when
settled as a jointure. So too, an agreement to settle lands, as a

jointure, has in chancery been holden a bar of dower. That a

trust estate should, if settled in the wife, be a bar of dower, is

directly opposed to the rule of law, and furnishes an instance

where chancery, without the aid of the legislature, makes law.

That an agreement to settle a jointure, where the jointure is spe-

cified in the agreement, should be a bar of dower, proceeds on

the well known maxim of equity, that what is agreed to be done

is considered as done ; and chancery will compel a specific per-

formance of such agreement. 3 Bro. Pari. Ca. 492. (1)

If the widow reject her jointure, on the ground that it is not

competent, this question must be determined by a court.

Whether a jointure depends for its validity on the contract of

the wife, has been a litigated question. If it does, it is observa-

ble, that, although the wife is, at the time of the contract, sui

juris, under no actual or presumed coercion of the husband
;
yet

she shall not be holden to her contract, if she have made an im-

provident bargain, when under the influence of that unbounded

confidence which a female is disposed to place in the honorable

intentions of her suitor. (2)

It has been a question much agitated in the English courts,

whether a jointure settled on an infant wife, before marriage,

43 was a bar of dower. This was never settledll until the case

of the Earl of Bucks v. Drury, 3 Bro. Pari. Ca. where it was
determined to be a bar of dower. The judges who denied that

it was a bar, went upon the ground, that the wife being a minor,

was not sui juris, and could not be bound by her contract. Those

(1) Vernon's case, 4 Coke, 1. By the usage and law of Pennsylvania, a

woman is entitled to dower in a trust estate. Shoemaker v. Walker, 2

Serg. & Rawle, 556. The strict construction, given to the English statute,

at law, has been greatly extended in chancery, and it has been often held,

that though a conveyance to trustees for the benefit of the wife, was not

a jointure, still such a settlement would be considered in equity a bar of

dower. Harvey v. Harvey, 1 Atk. 563 ; Jordan v. Savage. Bac. Abr. tit.

Jointure ; Charles v. Andrews, 9 Mod. 152 ; Williams v. Chitty, 3 Vea,

545. So infants may be barred by an equitable jointure, provided it be

not precarious, but be as certain a provision as is required to operate as a

legal bar. Carruthers v. Carruthers, 4 Br. Ch. Rep. 500; Smith v. Smith,

5 Ves 189; Simpson v Gutteridge, 1 Madd. 609; Corbet v. Corbet, 1

Sim. & Stu. 612.

(2) Perkins v. Thornton, Ambl. 502; Seys v. Price, 9 Mod. 219; Co.

Litt. 36.
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who decided that it was a bar, proceeded on the ground that a

jointure was not a contract for a provision for the wife ; but was

a provision by the husband for the wife, which he had a right to

make ; that, when made, if it was a competent livelihood, it

would bar the wife of her dower ; and that no consequences

could be drawn from the privilege-of the infant wife to avoid her

contract ; for the law was the same whether the wife was an

adult or infant. In neither case would a jointure bar the wife of

her dower, if it was not a competent livelihood; and in both it

would bar her, if it was a competent livelihood, This much
litigated question was determined in the House of Lords, when
Gould, Parker, and Pratt, delivered their opinions, that she was
not barred, viewing a jointure as a contract, and her, as being a

minor, not bound by her contracts ; whilst Lord Hardwick, Lord

Mansfield, Wilmot, Bathurst, Adams, and Smyth, delivered their

opinions that she was barred; because, as Lord Mansfield de-

clared, a jointure was ex provisione hominis, and not ex contra^

tu. (1)

(1) The case of the Earl of Bucks v. Drury, 3 Bro. P. C, cited in the

text, as reported by Brown, contained merely a statement of the case, the

arguments of counsel and the reversal of the decree.

In the notes, of the judgments and opinions of Chief Justice Wilmot,

published nearly forty years after the decision, his very elaborate and able

opinion in the case will be found reported at length. Wilmot's Opinions,

177. He examined this question at great length and with much ability,

and seems to have exhausted the whole store of ancient learning in rela-

tion to the rights and liabilities of infants, and concurred in the opinion of

the majority of the common law judges, that the infant was barred. Lord

Hardwick, also, as appears from 2 Eden's Rep. 60, delivered a very able

opinion in the case, concurring with a majority of the judges in the House
of Lords. In McCartee v. Teller, 2 Paige 511, the same question under-

went a serious discussion before Chancellor Walworth, who, after a care-

ful investigation of all the authorities, came to the conclusion that %'uch

jointure, settled upon an infant, was a bar of her right of dower. This de-

cision was afterwards affirmed on appeal to the court of errors. 8 Wend.
267. Accompanying the report of this case in Wendell, is a report of the

case of Drury v. Drury, (cited in the text as Bucks v. Drury.) with the

opinion of Chief Justice Wilmot at length. In Carruthers v. Carruthers,

4 Br. Ch. Rep. 500 ; Smith v. Smith, 5 Ves. 189; Simpson v. Simpson. 1

Madd. 609 ; and Corbet v. Corbet, 1 Sim. & Stu. 612 ; the same doctrine

is held. In Ohio, the more just rule is adopted, that if the jointure was
made when the wife was an infant, or after marriage, she may after her

husband's death, waive her jointure and demand her dower. Stat. Qhio, 1824.

An equitable jointure, or a competent, and certain provision for the wife,

in lieu of dower, if assented to by the parent or guardian of the infant, be-

fore marriage, will, in analogy to the statute, constitute an equitable bar.

Corbet v. Corbet, McCartee v. Teller, ul supra.

8
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Admitting that the consent of the wife was necessary to ren-

der a jointure valid, might it not be successfully argued, that,

since a minor wife is competent, at least with consent of pa-

rents and guardians, to contract marriage, which is the prin-

cipal contract, she might contract respecting a jointure, which
was only ancillary to the contract? If she were under certain

circumstances sui juris, to enter into the principal contract,

it seems reasonable that she should have power to enter into

all contracts incidental to that which was principal. If she

has arrived at those years of discretion when she is compe-

44 tent to I! make a valid contract to marry, why should she then

not be able to contract for the incidents of marriage
;

if the

incidents be proper and necessary to be provided ? To say that

she shall not contract for these, is the same thing as to say that

she shall not marry. There is something incongruous in the

idea that she shall have power to contract to marry, and yet have

no power to make other contracts incident to the principal con-

tract. If a jointure depends on a contract, there is no hazard
;

for unless a competent livelihood be provided by it, it will not

bind the wife in any case, not even if she were an adult. From
the late decisions respecting jointures, the point of light in which

this subject is now to be considered, is this ; that a jointure is not

in the nature of a contract between the parties
; but is a provision

by the husband for the wife. When such provision is made as

the law recmires, it is a bar of dower. So that no argument

arises against an infant's being barred on' account of any inca-

pacity to contract. It must be declared in the instrument, that

the jointure is in lieu of dower, otherwise it will not bar the

widow of her dower. It will be considered as a marriage settle-

ment on the wife, without any intention between the parties, of

barsing her dower. Although it is no bar of dower, such settle-

ment may have the effect of entitling the husband and his exec-

utor to the choses of the wife that remain uncollected on the

dissolution of the coverture. (1)

When a jointure is settled on a wife, and there proves to be.a

deficiency, by reason of want of title, to part, or from other

causes, the wife has a lien on the other lands of the husband
;

and, if the jointure were settled, by the father of her husband be-

ing a party to the settlement, she has also a lien on his lands. (2)

(1) Bac. abr. tit. Jointure; 4 Kent Com. 54.

(2) So by statute of 27 Henry VIII. if she is evicted by law from her

jointure, or any part of it, the deficiency was to be supplied from other

lands, whereof she would have been otherwise dowable.
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Sometimes lands are settled as a jointure : in the settlement there

is a covenant by the husband that the lands shall be of a cer-

tain value, (a) If, after the death of the husband, the yearly

value fall short II ofthe covenanted value, the jointress is enti- 45

tied to have the deficiency made up out of other lands be-

longing to the husband ; or, she may come in as a specialty

creditor upon the husband's estate. 2 Eq. Ca. Abr. 241. 4 Bro.

Pari. Ca. 604 and 588. And such jointress may commit waste

so far as to make up the deficiency of the jointure.

Although a femme covert is bound by her fine of her land
;
yet,

if after marriage the husband settle a jointure, and she levy a

fine of this, with her husband
;
this is no bar of her dower. (1) (6)

A jointure is sometimes settled upon a wife after marriage, in

performance of articles of agreement entered into before mar-

riage. If a jointure be settled upon the wife after marriage,

without such previous articles, it can have no effect to bar her of

her dower, unless she elects to have it so, after the death of her

husband. Being, at the time of the settlement of the jointure as

it is said, under the presumed coercion of her husband, she is not

bound by the contract but may resort to her dower. If she elect

to take the jointure after the death of the husband, she shall then

be barred of her dower; for she cannot have both. (2)

(a) 1 Atk. 440. (/,) Dyer 338.

(1) Co.Litt. 26. But if a femme covert joins with her husband in levying

a fine to raise a sum of money by way of mortgage, this shall bind her

;

but in this case there results a trust to the wife to reinstate herself in her

jointure by redeeming. 2 Ch. cas. 162. And the money to redeem shall be

paid out of the personal estate of the husband. 1 Vern. 41, 191, 213; 2

Vern. 4, 36.

(2) This is one provision of the statute of 27 Henry VIII. and has proba-

bly been adopted in all the states, where the law ofjointure in bar ofdower

has been introduced. In Vermont, by the Revised Statutes of 1839, the

widow may make her election within eight months after the will of the

husband shall' have been proved, or after letters of administration shall

have been granted on his estate, to receive the jointure or pecuniary pro-

vision in lieu of dower, or to waive it, and have her dower set out ; and this
s

whether the jointure or provision was settled before or after marriage.

Revised Statutes 1839, 290.

In Massachusetts, the statute of 27 Henry VIII. has always been in force

upon this point. Hastings v. Dickinson. 7 Mass. Rep. 173. And the same
provision is introduced into the Mass. Rev. Stat, of 1S35. In New York,
it was re-enacted in 1787. In Connecticut, the law is nearly the same,

though in that state a jointure may as well consist of personal ns real
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When a jointure is settled on a wife before marriage, and the

wife agrees to join with her husband in levying a fine, which
makes a valid sale, she is barred of both jointure and dower.

A jointure cannot be affected by- the alienations of the husband,

any more than dower. She may, as stated, bar herself of her

jointure, by joining with her husband in levying a fine ; and in

this country, where the mode of assurance by fine is not practis-

ed, I presume, by the ordinary modes of conveyance. In the

city of London there is a custom, by the force of which, this is

done by deed of bargain and sale. (1) The law on this subject,

is this : If a wife joins with her husband in the levy of a fine

46 of her jointure, if that jointure were I! made before marriage,

she cannot resort to her dower, for that was barred by the

jointure. If the j ointure were made after marriage, she may have

dower ; for in that case, if she had not levied a fine, on the death

of her husband she might have resorted to her dower, and have
rejected her jointure. Co. Litt. 37. 1 Dy. 35S. It would seem-

as if this- rule were established, when it was understood that the

consent of the wife was absolutely necessary, to give validity to

the jointure. If the validity ofthe jointure depended solely ex

jirovisione homonis, and not ex contractu, why would not a com-

petent jointure have the same effect after marriage, as before?

Why should it make any difference, that she was sui juris before

marriage, and not so afterwards; if being sui juris would have no

effect on the jointure ? I believe that whoever will take the

trouble to examine all the decisions on this subject, will be satis-

fied that the consent of the wife was originally necessary, to give

property. 1 Swift's dig. 86 ; Rev. Stat. Conn. 1821. In Virginia, if the

widow is evicted of her jointure, she may still enforce her right of dower.

Ambler v. Weston, 4 Hen. & Munf. 23. And the same provisions exist in

Pennsylvania, South Carolina and Ohio. 2 Consist. Rep. by Treadway,

747 ; 1 Dallas Rep. 417 ; Griffith's Register, Stat, of Ohio in 1824. In

Pennsylvania, it may be considered doubtful whether a settlement of per-

sonal estate would be held a jointure sufficient to bar dower ; but the doc-

trine of the case of Drury v. Drury, that an infant's dower may be barred

by jointure, is considered as settled law. Shaw v. Boyd, 5 Serg. & Rawle,

309. Though a naked, contract by an infant, in expectation of marriage,

with the consent of her parent or guardian, is not sufficient to bind her
.

real estate, except perhaps in favor of the issue where they are purchasers.

S. C. The provisions of the English Statute have, doubtless, been incor-

porated into all the states, where the common law is recognized as binding

authority.

(1) Bac. abr. tit. Jointure.
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binding force to a jointure. Therefore it is, if made after rnar-

riage, when her consent is of no avail, she should not be preven-

ted from claiming her dower; unless she has, since she has been

discovert, validated the jointure by her election to take it.

Upon the husband's giving a bond to a trustee for the wife,

that he will settle certain other lands on her, and he does not,

the wife as to this bond, shall be preferred to all other creditors.

If a man make a voluntary settlement of certain lands upon

his daughter as her portion, and then marry a second wife, and

settle the same lands upon the wife as a jointure, who has no

notice of the settlement on the daughter, the wife shall hold the

lands
;
and if the husband devise other lands in his will, to his

wife, in lieu of the jointure lands, and she refuse to accept them,

the daughter shall have the land so devised, (a)

II The reason why the daughter's elder title gives way to the 47

wife's title, is, that a jointress is considered as a purchaser for

a valuable consideration, and will be enforced in chancery. (1) (b)

It seems, that anciently, there was a method of endowing a

wife, ad ostium ecclesiae, of personal property as well as real

;

which property was her own ; over which the husband had no

more control, than he has in modern times, over the property

which is given to her sole and separate use. This ha's become

obsolete ; for the wife was not bound by it ; of course it fell into

disuse. (2)

If a man by will, give property to his wife, in lieu of dower,

she is at liberty to take or refuse it. If she take it, she is barred

(a) 1 Ves. 219. 1 Eq. Ca. Ab. 221. (6) 1 Ch. Ca. 176. 10 do. 469.

(1) Douglas v. Ward, 1 Ch. cas. 100.

(2) In relation to this species of dower, Judge Kent, (4 Caines cas. 36)

observes : We find the law of dower, in the mode of endowing ad ostium

ecclesiae, in common use in the time of Glanville, but limited to the third part

of the freehold lands, which the husband held at the time of the marriage.

This limitation is likewise mentioned in Bracton & Fleta. The definition

of this species of dower, in Bacon's abridgment, is, where a man of full age,

seized of lands in fee, after marriage endows his wife at the church door,

of a moiety or a third part of his lands, describing them with certainty.

In which case, after the husband's death, the wife may enter upon the

lands without any other, assignment, because the solemn assignment at the

church door, is equivalent to an assignment in pais by metes and bounds

but this assignment cannot be made' before marriage, because then she is

not entitled to dower. Bac. abr. tit. dower ad. ost. eccl. It is believed that

this method of endowing a wife has never been in use in the United States.
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of her dower. If she do not take it, she may resort to her dow-

er. («) Such legacy ought to be expressed in the will, to he in

lieu of dower ; or generally, it will have no such effect ; but the

widow will be entitled to both her dower and legacy. (1) (6)

The husband in his will, gives a legacy to his wife, on condi-

tion that she releases her dower : if the wife elect to take her

legacy, and there is a deficiency of assets to pay all the legacies,

her legacy shall not abate. (2) (c)

In several, if not in 'all the states, a practice has obtained with

very many men, to give in their will's, to their wives, one third

(a) Eq. Ca. Abr. 218.

(6) 2 Ves. 365. 3 Atk. 430. 4 Co. 4. Co. Litt. 38. (e) 1 P. W. 127.

(1) It is a well established principle, that the acceptance by a widow, of

an estate given to her by the will ofher husband, in lieu of dower, is a bar,

at law as well as in equity, to her right of dower in other lands whereof

the husband died seized. Wake v. Wake, 1 Ves. 335; Edwards v. Morgan,

13 Price Exch. Rep. 782; Kennedy v. Mills, 13 Wend. 553; Jackson v.

Churchill, 7 Cow. 287; Van Orden v. Van Orden, 10 John. Rep. 30; Hoyle

v. Stewart, 8 John. Rep. 104; Kennedy v. Nedrow, 2 Dallas Rep. 418

;

Hamilton v. Buckwalter, 2 Yeates 3S9; McCullough v. Allen, 3 Yeates, 10;

Creacraftv. Wions Add. 351; Evans v. Webb, 1 Yeates, 424; Kennedy v.

Wistar, cited 1 Dallas, 418; Duncan v. Duncan, 2 Yeates 302; Wilson v.

Hamilton, 9 Serg. & Rawle, 424; Leinaweaver v. Stoever, 1 Watts & Serg.

160; Shatwellv. Sedam's heirs, 3 Ohio Rep. 5. But the implication ought

strongly to appear from the will, that it was the husband's intention that she

should not have both the testamentary provision and her dower. Kenne-

dy v. Nedrow, Hamilton v. Buckwalter, McCullough v. Allen, Jackson v.

Churchill, ut supra.

In Ohio, it has been questioned, whether a devise to a widow, without

stating that it is in bar of dower, on being accepted by her, will operate to

bar her dower. Shotwell v. Sedam's Heirs, 3 Ohio, 5.

Chancery also will put the widow to her election. Van Orden v. Van

Orden, 10 John. Rep. 30. But an annuity, charged on all the testator's real

estate, and the devise of a house during widowhood, are held to be no bar

to dower. Holdich v. Holdich, 2 Younge & Colyer, 18.

(2) This is said to be upon the ground that a devise implies a considera-

tion. Morgan v. Edwards, 1 Dow.& Clark, 104; Smith v. Kiniskern, 4 John.

Ch. Rep. 9; Adsit v. Adsit, 2 John. Ch. Rep. 448; Wood v. Lee, 5 Monr. 58;

Bailey v. Duncan's representatives, 4 Monr. 265. But where it is express-

ed in the will, that the provision is in lieu of dower, the wife must elect.

Axtel v. Axtel, 2 Ch. cas. 24; Lawrence v. Lawrence, 2 Vern. 365; S.C. re-

ported, in 1 Eq. cas. abr. 218 ; 2 Freem. Rep. 234; 1 Br. P. C. 59; Hitchin v.

Hitchin, Prin. Ch. 133;Galtor v. Hancock, 2 Atk. 427; Tinney v. Tinney, 3

Atk. 8; Incledon, v. Northcote, ibid. 436; Ayres v.Willis, 1 Ves. 230; Charles
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part of their real estate, for the life of the wife ; without men-

tioning that it is given in lieu of dower. And yet, nothing is

further from their thoughts, than that the wife should have one

third ofthe real property under the will, and her dower also in the

whole estate. What construction would be given by the courts

of our country, may, perhaps, be uncertain.

The practibe in the courts of probate in Connecticut, is to set

oft' to the widow, only one third part of the real estate of the hus-

band, for her life. It will be difficult to reconcile this with the

ancient rules of law ; but doubtless II it comports with the 48

intention of the devisor ; and, in most cases, is in accor-

dance with the more modern decisions. All the cases, down to

a very late period, have proceeded upon the ground, that a devise

cannot be averred to be in satisfaction of dower, unless it be so

expressed in the will ; and that no averment of intention was ad-

missible, except what could be collected from the words of the

will. For all wills of land must be in writing
;

and when the

devise was expressed to be in lieu of dower, if the widow took

the legacy, she was barred of her dower ; but she was at liberty

to elect her dower. If she chose one, she could not take the

other. Even if it was personal estate, which was given in lieu

of dower, if she elected to take it, it would be a bar to her taking

her dower. (1)

The law here laid down, seemed to be very strongly estab-

lished, by the following authorities. Co. Litt. 36. 3 Bro. in

Chan. 255. 1 Dyer 220. Cro. Eliz. 128. Finch. 134. Lord Ray
435. 3 Bro. in Chan. 483. But the modern authorities have

deviated from the rule here laid down. It is a governing prin-

ciple in the modern cases, that the widow shall not have both

dower and legacy, although the will is silent on the subject

;

provided, the taking both would be inconsistent with the other

dispositions of the will. If it appear that other legatees will be

defeated oftheir legacies, if she take both ; or, if it appear that

the allowance of both will break in upon the provisions of the

will, so that the intention of the testator will be thwarted, if she

take both : in s\ich case, she can take only one, and must make
her election. If A should make a will, and devise one third of

his real estate to his wife B, for life, and the other two thirds to

v. Andrews, 9 Mod. 152; Broughton v. Erington, 7 Bro. P. C. 12; Herbert v.

Wren, 7 Cranch, 370; Blunt v. Lee, 5 Call. 481. Roberts v. Smith, 1 Sim. &
Stur. 513; Dickson v. Robinson, Jacob, 503; Rowley v. Dickson, 3 Russ, 192.

(1) Vide note l.page 47.
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his children C and D ; and also after the death, of the wife,

the one-third before given to his wife to be divided equally

49 between them : in this case the devise to B is II not said

to be in lieu of dower. According to the earlier rule

on this subject, as the devise is not said to be in satisfaction

of her dower, she will take both. For you cannot aver

his intention, and collect it from the dispositions of the will ; but

it must be expressed in the will, to be in lieu of dower. By the

modern cases, she would not take both her dower and the legacy,

for this would break in upon the dispositions of the will. Noth-

ing is more apparent, than that the testator intended that C and

D should take, each one third of his real estate. But this could

not be, if B the wife took under the will one third, and also one

third as dower. From the whole we may conclude, that the in-

tention of the testator, is the pole-star in these cases, as in all

others which arise under wills
;
and, that this intention may be

collected, from the dispositions of the estate in the will. (1)

How would it be, if some fact dehors the will existed, which
would show that the intention was different from what it ap-

peared to be on the face of the will ? Could not the proof ofsuch

fact be admitted, to cast light on the subject ? The ground

taken in the earlier casss, was this : that the statute of frauds,

required that all devises, legacies, &c. should be in writing. It

Avould follow, of course, that the proofof ever so clear an inten-

tion to give in lieu of dower, would answer no purpose. For it

would be an idle intention, unless expressed in writing. But the

construction now given to that statute, goes very wide of this
;

(1) Arnold v. Kemstead, Anibl. 466; Vellareal v. Lord Galvvay, Ambl.

482; Jones v. Collier, Ambl. 730; Wake v. Wake, 3 Br. Ch. Rep. 255;

Boynton v. Boynton, 1 Br. Ch. Rep. 445. It is somewhat difficult to deter-

mine whether it must not appear from the terms of the will that the testa-

tor intended the devise to be in lieu of dower. But this is at least certain,

that the implication that she shall not have both the devise and dower,

must be strong and necessary before the widow will be put to her elec-

tion. Foster v. Cook, 3 Br. Ch. Rep. 347; French v. Davis, 2 Ves. Jr. 572

;

Kennedy v. Nedrow, 2 Dallas. 418; Creacraft v. Wions Add. 354, Hamilton

y. Buckwalter, 2 Yeates, 389; McCullough v. Allen, 3 Yeates, 10. And the

widow shall not in any case be forced to make her election, until an account

is taken and it is ascertained out of what estate she is dowable. Hall v.

Hall, 2 M'Cord Ch. Rep. 280; Boynton v. Boynton, 1 Br. Ch. Rep. 445. For

a full and accurate exposition of the law on this subject, see Birmingham

v. Kirwain, 1 Scho. & Lef. by Lord Readesdalc; Chalmers v. Storil, 2 Ves.

& Beames, 222.
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and you can now prove the existence of a contract, by proof of a

variety of facts, the existence of which facts cannot be accounted

for on any other hypothesis, but only the existence of a certain

contract. This may be thus exemplified. A conveys White-

acre to B, by an absolute deed; and by A, it was claimed, that

the conveyance was a mortgage, assecurity for a note which

B held against him, of not more than a tenth part II of the 50

value of Whiteacre. A offers to prove this fact by C and D,

who heard the contract when the deed was given. But C and D
are not admissible witnesses, to the terms of a contract respect^

ing the title of land. The law deems it dangerous to trust the

memory of witnesses, to the precise terms of a contract. But if

A can prove the existence of certain facts, where there is no such

danger of mistake, which speak an unequivocal language, and

which could not possibly exist, unless this conveyance was such

an one as A claims it to be ; this he may do. He accordingly

proves the notorious fact, that he, A, has been ten years in pos-

session of that land since the giving of the deed, and has never

been called upon to pay a cent for rent. This excites a strong

suspicion, that it was a mortgage. It is just as mortgagor and

mortgagee always conduct; and contrary to all experience, that

B, the absolute proprietor of this land, should suffer A to take

the profits of the land, -and never pay, or secure to be paid, any
rent. To render the case more clear, A proves, that ever since

he gave -the deed, B has called upon him annually, for the inters

est of the note, which he has always paid. Not a doubt now
remains : for certain it is, if the deed was given for the debt con^

tained in the note, the note was paid ; and nothing could be

more absurd, than that B should call for interest on the note, and

that A should pay it. But, it is exactly as it would be, if it

was a mortgage to secure the debt. B would then hold the

note, collect his interest, and leave A in possession. On these

facts, a Court in Chancery would treat B as a trustree. Though
all this proves that this was a mortgage, yet it does not prove

what the statute seems to require, that it was in writing;

Neither have courts required that this should be proved. If they

can arrive at the truth of the existence of a contract, without de-

pending on the witnesses for the proof of the terms of the con-

tract, they II have treated such contract as valid. Hence it is, 51

if a defendant, by his answer, admits that such" a contract

exists, though it is one that the law requires should be in writing

to be valid; yet, as the proof of the existence of such a contract,

• 9
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comes iVoni a source where there is no danger of mistake, the

court treats it as valid. I should therefore suppose, that any fact

which would show the intention of the testator, though dehors

the will, might he proved, provided it stood well with the will. (1)

It has been a question, whether a devise by an husband may
not operate as a bar of jointure. But it now seems to be settled,

that it will not ; either as it respects a jointure made before or

after marriage ; unless it appears plainly from the will, that it

was intended as a satisfaction. In that case, if the wife accepts

the devise, she waives her jointure. 4 Bro. Pari. Ca. 503. 2 P.

W. 613.

If a jointure be settled on a wife for life, and a covenant enter-

(1) This position seems to be confirmed, in effect, by several authorities.

In Druce v. Dennison, 6 Ves. 385, parol evidence was admitted to show

that under the words " his personal estate " the testator designed to in-

clude certain chattels belonging to his wife, and not reduced into pos-

session in his life time. The case of Pulteney v. Darlington, 1 Bro. Ch.

Rep. 117, was decided before. It was there held that parol evidence was

admissible to show the intention of the testator, at, and before the

making of the will. Afterwards, in Pole v. Lord Somers, 6 Ves. 309, the

same question was presented, but its decision upon the broad ground as-

sumed in Pulteney v. Darlington," studiously avoided. In Druce v. Den-

nison, the Chancellor observed, that though there was much in the will

itself, which would go far towards establishing the construction he was

prepared to give it, yet he chose to ground his opinion, as to the admissi-

bility of the evidence in question, upon the authority of the decision in

Pulteney v. Darlington, which being a case in which the will itself pre-

sented no ambiguity, and involved in which, was property to an immense

amount, to answer the words of the will, afforded an unmixed precedent

for the reception of this collateral testimony, in manifestation of a testa

tor's intention, as to the import and extent of a particular descriptive

phrase ; in a case too, where the application of the description to the

property in question would affect the quality of the estate, and determine

the rights and obligations of the parties, claiming under the testator.

In the older cases, the disposition to reject evidence of the testator's inten-

tion, foreign to the will, is much more emphatically expressed than in the

modern ones: Noursev. Finch, 1 Ves. jr. 359; lb. 324; Dake v. Duchess

of Rutland, 2 P. Wis. 215, contra to the cases above cited. But notAvith-

standing these decisions to the. contrary, the better opinion seems to be

that evidence, extraneous to the will, is admissible in general to show the

intention of the testator. I have, however, been able to find no late

cases bearing directly upon the point in -controversy ; i. c. whether the tes-

tator's intention that a legacy to the wife should be in lieu of dower, is

provable, when not so stated in the will.
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ed into, that the yearly value shall be of such a sum ; if it falls

short, she may commit as much waste as to make it of that value.

Carew vs. Carew, Mich. 1678. Or she may apply to chancery,

and have a decree for the deficiency. For such covenant is not

voluntary, and may be enforced in chancery. (1)

It was determined in 3 Atk. 8, that a general provision of a

wife, was no bar of dower. But it appears from that report, that

Chancellor King had determined, that a bond given in trust, to

secure a sum of money for the wife's livelihood and mainte-

nance, would be a bar. Such an opinion well accords with the

latest decisions. But I presume, at that time, nothing more was

meant than this : if the wife elected to have the bond, that it

should be in bar of dower. For I believe it was not at that

time recognized as a sound doctrine, that the husband -had

it in his power, whether the wife was willing I! or not, to 52

bar her of her dower, by any provision that he should make
for her after marriage. (2)

There is a case in year book of Edw. III. 65, where an hus-

band conveyed away his land in fee, reserving an hundred marks

yearly rent to himself and wife for twenty years, and died

;

after his death the wife accepted the yearly rent : but this was

holden to be no bar of her dower in said land.

We have already observed, that a wife cannot be barred of

her dower by the conveyance of the estate by the husband, unless

she consents to it. So, too, ifshe do not join with her husband in

a mortgage of his estate, his mortgaging it in no measure affects

her rights of dower. If she do join with him, she has a right

to redeem the mortgaged premises by paying the debt for which

they are mortgaged. (3) (a) So, too. if her husband's estate

(a) Pre. in Chan. 137.

(1) So she may come in as a specialty creditor upon the husband's

estate for the deficiency, with interest. Parker v. Harvey, 4 Bro. P. C.

604 ; see also Grove v. Hook, lb. 593 ; Eustace v. Keightly, lb. 588.

(3) Upon general principles, it would seem that there is a right of the

wife in the estate of her husband, that cannot be barred by any testi-

mentary or other provision Avithout her consent. In Vermont, by stat-

ute oi 1839, any pecuniary provision in lieu of dower, will bar her of her

right, unless she elects to waive it and have her dower set out. Rev. Stat.

Vt. 289. And the same statute provisions exist in New York, Virginia,

Massachusetts and Illinois.

(3) If she join with her husband in a conveyance of his estate, her

dower will be barred. Powelon Mort. 673 ; Catlin v. Ware, 9 Mass. Rep.
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were mortgaged when she married, she shall have a right to

redeem. In both cases, one third of the sum paid, it is her duty

to pay; the other two thirds it is the duty of the heir or devisee,

as the case may be, to pay. The wife who redeems; and her

executors, shall hold the premises against the heir or devisee,

until they pay to her two thirds of the mortgage money. They
need not, however, pay interest, as she has the usufruct in the

mean time. (I)

By the common law, when a husband was attainted of felony,

his wife could not be endowed. (2) By 1st Edw. VI. she is, in

that case, entitled to dower ; but attainder of treason bars her of

dower. (3)

If lands settled as a jointure, are mortgaged, the wife may
abandon them and resort to her dower ; or she may redeem

them, and her executor shall hold them against the heir, until

the whole mortgage money is paid, with interest ; for a jointress

has a right to hold the land discharged from all incumbran-

ces. (4)

53 lllf a husband make a lease of certain lands for life, before

218; Lafkin v. Curtis. 13 Mass. 223; Powell v. M. & B. M. Company,

3 Mason's Rep. 347 ; Kirk v. Dean, 2 Binney, 341 ; Mclntyre v. Ward, 5

Binn. 301; Shaller v. Brand, 6 Binn. 435; Barnet v. Barnet, 15 Serg. &
Rawle, 71 ; Brown v. Farrar, 3 Ohio Rep. 140 ; Glenn v. Bank U. States,

8 0h;o Rep. 72; St. Clair v. Morris, 9 Ohio Rep. 15.

But where the acknowledgement of the deed is defective, it will not har

her dower. Watson v. Bailey, 1 Binn. 470 ; James v. Lyon, 3 Yeates,

471 ; Evans v. The Commonwealth, 4 Serg. & Rawle. 49 ; Fowler v.

McClary, 6 Serg. & Rawle, 143 ; Jourdan v. Jourdan, 9 Serg. & Rawle,

273; Maddock v. Williams, 12 Ohio Rep. 377 ; McFarland v. Febiger's

heirs, 8 Ohio, 194.

(1) Powell on Mort. 6S1. And a dowress, like an heir or devisee has a

right to have the personal estate of the husband, as far as it will extend,

applied in discharge of mortgages, and other debts contracted by the

husband, which are charges on the land whereof is endowable ; and

even where the personal estate is insufficient to discharge the debt, it

seems that in some cases, if not in all, she will be entitled to the privilege

of having the lands which remain in the hands of the heir, charged there-

with, in exoneration of the lands assigned to her in dower. Powell on Mort.

Rand's Ed. F. 681.

(2) Plowd. 262; Coke Litt. 40 b. ; Brook. 82; Fitz. Nat. Brev. 150;

Perkins, 308, 387.

(3) But by statute V. Edwd. 6 Chap. 11, the Statute I. Edward is re-

pealed in cases of treason.

(4) Pow. on Mort. 681 ; Berton v. Stiles, 1 Chan, cases, 271.
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marriage, and die, the wife cannot be endowed ; for there

was no seisin, in deed or in law, of the freehold ; hut if had been

a lease for years, she would be entitled to dower in the rever-

sion. (1) A wife cannot be endowed of an equity of redemp-

tion. This is a point which has been much agitated before the

English courts. By Sir Joseph Jekyl, a very able lawyer and

correct judge, it was determined, that she should be endowed of

an equity of redemption, (a) This decision has been since pro-

nounced not to be law, being opposed to the course of decisions

on the subject, (b) Some of their ablest judges and writers have,

however, shown symptoms of disgust with the settled course of

decisions. They have declared, that a strict adherence to some
hasty adjudications on this subject, has produced such a number
of precedents in opposition to the claim of the wife, as to render

it difficult to alter the course which the business had taken
;
and

that the maxim Stare decisis had more weight than the reason-

ableness of the decisions. It is remarkable that the courts refuse

to place the estate by courtesy on the same footing. They allow

the husband to enjoy his courtesy, in the equity of redemption,

which belonged to his wife in her life time, and has descended to

her heirs. In Connecticut, it is decided by the supreme court,

that dower may be had of an equity of redemption. (2)

(a) 1 Cha. Ca. 271. 1 Atk. 606. (6) 2 P. W. 252.

(1) D'Arcey v. Blake, 2 Scho. & Lef. 387.

(2) Chaplin v. Chaplin, 3 P. Wms. 229; Atty. Gen. v. Scott, Sug.

law Vend. app. 46; Goodwin v. Winsmore, 2 Atk. 525; Burgess v.

Wheats, 1 Black Rep. 138 ; Dixon v. Saville, 1 Br. Ch. Rep. 326 ; Ford
v. Wade, 4 Br. Ch. Rep. 526; D'Arcey v. Blake, 2 Scho. & Lef. 387.

The courts of law in New York have decided, that a mortgagor, in pos-

session of lands mortgaged, has, in regard to all the world but the mortga-

gee, the legal seizen, and that in case of his death, while in possession

and before foreclosure, his widow is entitled to dower in the lands mort-

gaged, of which she cannot be deprived by a purchaser of the equity of

redemption of her husband. Waters v. Stewart, 1 Caine's Cases in error,

47 ; Jackson v. Willard, 4 John. Rep. 41 ; Hitchcock v. Harrington, 6

John. Rep. 290 ; Collins v. Torrey, 7 John. Rep. 278 ; Coles v. Coles ; 15

John. Rep. 319. The court of equity likewise, follows the same doctrine,

and allows the widow her dower, out of the proceeds of the sale of the

mortgaged premises, on a bill for a foreclosure and sale. Titus v. Nelson,

5 John. Ch. Rep. 452.

A release by the husband of his equity of redemption, in lands mortga-

ged, not executed by the wife, though she joined in the mortgage, is no

bar to her dower in the remaining interest of the husband, in the land after
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The wife of the mortgagee, on the death of her husband, can-

not be endowed in the mortgaged premises. Mortgages are con-

considered as personal property, for every purpose, only that the

lands are subject to the mortgagee's legal title, so far as that legal

title is of importance to him, to avail himself of the possession

of the lands, that he may procure a satisfaction of his debt. (1)

The wife of a trustee cannot be endowed ; but where a

54 father purchased in the name of the son, and the son II exe-

cuted a declaration of trust to the father, but went into pos-

session, married a wife, and continued in possession until

death, his wife shall be endowed, for the declaration of trust was
fraudulent, (a) (2)

(a) 1 Eq. Ca. Abr. 218.

the satisfaction of the mortgage. Swaine v. Perrine, 5 John. Ch. Rep.

482. In Connecticut it is held that the widow of a deceased mortgagee is

entitled to dower in the equity of redemption. Fish v. Fish, 1 Conn. 557.

Such also, is the law of Pennsylvania. Reed v. Morrison, 12 Serg. &
Rawle. 18. In South Carolina and Massachusetts, the wife cannot have

her dower in lands mortgaged for the purchase money, until she has re-

deemed the mortgage. Crafts v. Crafts, 2 McCord's Ch. Rep. 54 ; Bol-

ton v. Ballard, 13 Mass. Rep. 227. But in Massachusetts, if the husband

in his lifetime, or the wife or his representative, after his death, redeem,

she will be entitled to dower. Hildreth v. Jones, 13 Mass. Rep. 525 ; Gib-

son v. Crehore, 5 Pick. 146. So if the husband purchase lands under a

mortgage, and the grantor discharge the mortgage, the wife may have

her dower. Snow v. Stevens, 15 Mass. Rep. 278. But she is not dow-
able of an equity purchased by the husband during coverture, unless he

has obtained a discharge of the mortgage. Bird v. Gardiner, 10 Mass.

364. Nor of lands mortgaged by the husband before marriage and not re-

deemed. Scott v. Hancock, 13 Mass. Rep. 164. But she may redeem the

mortgage and will hold as assignee after the redemption, but will be

bound to keep down one third of the interest during her life. Gibson v.

Crehore, ut supra. See farther, Stow v. Tift, 15 John. Rep. 458 ; and

e contra, Claiborne v. Henderson, 3 Hen. & Munf. 322; Heth v. Cocke, 1

Rand. 344; Van Dyne v. Thayre, 19 Wend. 162; Stille v. Carroll. 12 Pet.

201.

(1). Pow. on Mort. 703; Bevant v. Pope. 2 Freem. 71 ; Hinton v. Hin-

ton, 2 Ves. 633.

(2) There are some old authorities which allow dower in trust estates,

for which, see Pow. on Mort. 702. in note, and in Pennsylvania, a widow
may still have her dower of a trust. Shoemaker v. Walker, 2 Serg. &
Rawle, 554; Reed v. Morrison, 12 Serg. &" Rawle, 18, and see cases first

cited in note 2, page 53. Powell v. The M. & M. Company. 3 Mason, 347

;

Cowman v. Hall, 3 Gill & John. 398.
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If a testator devise lands to pay his debts and legacies, and

then to his son in fee : and the son die before debts and legacies

are paid
;
yet his wife shall be endowed, as soon as the debts,

&c. are paid. The devise for the payment of debts, &c. is a

mere chattel interest. The son, therefore, had a legal seisin of

the estate, from the death of the testator. Still, as the estate was
disposed of for a particular purpose : no dower could be enjoyed

by the wife, until that particular purpose was answered.

If a husband sow his lands, and die before a severance, and

the widow be endowed of that land ; she, and not the executor,

shall have the emblements. (1) If the lands had gone to the

heir, the executor should have had them ; but dower is favoured

in law ; and it is a very ancient rule of common law, laid down
2 Bracton 96, that a widow, who is endowed, shall have land

cultivated or not cultivated, with all the crops and produce grow-

ing thereon. By the common law, the tenant in dower could

not (as all other tenants for life could) devise the emblements

growing on the land : neither would the emblements, in case

there was no devise, go to the executor of the wife ; but they be-

longed to the reversioner. In all other cases, when it could not

be known when the estate would end, if the tenant sowed the

land, the executor of the tenant was entitled to the emblements

;

but as the widow was entitled ; when endowed of lands, to the

crops growing thereon, the rule of law was, that her executor or

administrator should not be entitled to the crops growing on the

land at her decease. By a statute of Henry III., the law
was altered in favour of widows, and they were, by that II 55

statute, placed on the same footing as other tenants for life

were. If the statutes of England, enacted before the emigration

of our ancestors, are rejected' as not our law, in any state, then

the common law, as above stated, is the law of that state.

Dower is considered as a continuation of the husband's estate.

A dies, leaving B his son and heir ; the widow is endowed of

her husband's estate
;
the assignment of dower defeats the sei-

sin of B, and "he is considered as never having been seised. (2)

If he should die before his mother, and leave a widow, who
should oulive her husband's mother

;
she could not be endowed

of that part of which her mother-in-law was endowed, for her

(1) Bac. Abr. tit. Dower B. And in Fisher v. Fisher. Vin. Abr. PI. 82. it

ik said that a dowerss in entitled to the emblements, because dower is con-

sidered as an excrescence or continuance, of the estate of the husband,

(2) Fisher v. Fisher, Vin. Abr. PI. 82.
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husband had never been seised thereof either in deed or in law.

Or if B had been a daughter, and had married, had issue and

died, in the life time of her mother, her husband could never

have courtesy in those lands, of which the mother was endow-

ed ; for the endowment defeated the seisin of B, and B died

without ever having been seised of the land. The wife is enti-

tled to dower, by the English law, when the husband and wife

were related within the Levitical degrees, if the marriage was
not anuulled during coverture

; for when that was ended, the

marriage could not be impeached. If annulled during cover-

ture, it was void ah initio. Of course, the wife could have no

dower, and the issue were bastardized. Perk. 304.

In England, when there is a divorce for supervenient causes

to the marriage, the divorce is a mensa et thoro, and is no bar of

doAver ; for such dower does not dissolve the marriage. The
authorities, however, are contradictory on this point. 1 Roll.

Abr. 680. Noy. 108. Godb. 145. Co: Lit. 320. In other re-

spects, Ave find that such a divorce has no effect in matters of

'

property. If a wife so divorced should become entitled to a dis-

tributary share of the estate ofsome deceased relative ; or if a

56 legacy I!
should be given to such wife; the husband's right

to such distributary share or legacy, is the same as it would

be if there had been no divorce, unless the legacy were given to

her separate use. Therefore, I apprehend that the symmetry of

the law is better- preserved by adopting the opinion that superveni-

ent cases are no bar ofdower. A divorce, then, for adultery,although

the wife is the guilty party, will not bar her of her dower, if she

live longer than her husband. By a statute of Connecticut, she

is not entitled to dower, if she is the guilty party
;
but is entitled,

if innocent. In such case, the court can allow the wife alimony

;

but this does not prevent her having dower. Alimony is to pro-

vide for her whilst her husband lives ; but dower is a provision

for her after his death. (1) Some. opinions are to be found, that

(1) A divorce a vinculo matrimonii, bars dower, but in case of such a,

divorce for the adultery of the husband, it is provided in the statute law

of those states which authorize the divorce, that a right of dower shall be

preserved, or a reasonable provision be made out of the husband's estate,

for the wii'e, by way of indemnity for the loss of her dower, and her hus-

band's protection. 4 Kent's Comm. 50 ; 2 New York Rev. Stat. 145, sec.

45; Stat, of Connecticut, 180, tit. Dower; Stat, of Mass. 1785. chap. 69;

Stat, of Ohio, 1824. In Vermont, Avhere there is no such thing as a divorce

a mensa et ihoro, this species of divorce is a good bar to a dower. Rev.

Stat, of Vermont. 1839. p. 326.

I
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in case of banishment of the husband, by abjuration or act of

parliament, the wife may be endowed ; for it is said that the

husband is civilitcr mortuus. There are other opinions that

she cannot be endowed, except in the case of the natural death

of the husband. Fitzh. De Nat. Brev. 149, adopts the latter

opinion, whilst Jenks, Cent. 4, 181 case, adopts the former. If

the banished man was by law treated as a dead man, in other

respects, the opinion in Jenks would be correct ; but we no where

find that such wife can marry again, or that the marriage is in

any respect dissolved. I have never heard that it was ever

claimed that the personal estate of such an one could be distri-

buted to his personal representatives, or that his presumptive heir

had become the real heir to his estate, or that administration

was ever granted upon the estate of such a person ; all of which

must have taken place if he were considered as dead. I cannot

conceive of any reason why the wife should be entitled to dower,

because the husband is civiliter mortuus, which would not ap-

ply to the inheritance of the estate by the heir.

Illf A lease his estate to B for life, reserving rent, and 57

then marry, and die before the expiration of the lease, his

wife cannot be endowed of the reversion, because he was not

seised ; for a life estate is a freehold estate, of which B was
seised during the coverture. If the lease had been for years, she

would have been entitled to dower ; for in that case A would

have been seised of the freehold.

By the statute of Connecticut, the wife is entitled to dower,

only in such real estate as the husband died possessed of. (1) I

(1) From the uniform disposition of the courts of Vermont to protect

the right of dower in the widow, it is presumed the doctrine of the author

would there be held as good law, though precisely such a case is not to be

found in the reports. The case of Thayer v. Thayer, 14 VWRep. 107,

affords so striking an illustration of this disposition, that though it does not

bear directly upon the point in question, it is deemed worthy of a short

notice. The statutes of Vermont, like those of Connecticut, give to the

widow dower only in those lands of which the husband dies seized. In

this case, Amherst Thayer, the husband of the oratrix, during his last

sickness and in expectation of death, conveyed all his estate, real and

personal, to one of the defendants, W. S. Thayer, his son, in trust for the

the said W. S. and the other defendants, all ofwhom were his children by
a former marriage. There was no consideration for the conveyance but

that of natural love and affection, and it was made to defeat the oratrix of

her dower in the lands, and her share of the personal property of the hus-

band. The question was whether such conveyance operated to defeat

10

ft.
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apprehend that the possession of any tenant, which is not an ad-

verse holding to the husband, would be a sufficient possession of

the husband to entitle the wife to dower ; and that, in allowing

dower to the widow, the precise technical meaning of the word
possessed, has been disregarded. I should therefore suppose that

the wife would be entitled to dower in the reversion, when the

lease was to B for life ; for such possession is not adverse to A.

The rule of the English law, as has been stated, is, that the wife

shall be endowed of one third part of all the estate of inheritance,

that her husband was seised of during the coverture. It is said

by Mr. Booth, an eminent counsellor, in an opinion by him given,

that cases may arise, where this rule could not be carried into

execution. The case put by him is this : A sells to B Blackacre,

B sells it to C, and G sells it to D, and D to E. A died, and
his wife was endowed of one third part ; C died, and his wife

was endowed of the remaining third; D died, and- the three

widows of A, B and C. were living
; so that there was nothing in

Blackacre of which the wife of D could be endowed. This
opinion of Mr. Booth is founded upon an incorrect view of the

law on this subject. It is true that the widow of A must be en-

dowed of one third of Blackacre ; but B's wife is not endowed
of one third of the whole, for her husband was never seised

58 of thatll third of which A's wife was endowed, for that is

considered as a continuation of the husband A's estate
; but

the wife of B is endowed of one third of what remains, after de-

ducting the dower of A's wife
;
and when C died, his Avife is en-

thewife of her dower and right in the personal estate. The chancellor be-

low decided that such conveyance was void as against the claims of the wife,

and set it aside. It came to the supreme court by exceptions. In delivering

the opinion of the court, marked for the ability with which every principle

involved in the case is discussed, Bennett, J. came to the conclusion, that

the oratrix had, in the lifetime of her husband, such rights as should be re-

cognized, protected and enforced in a court of equity—that the attempt^o

elude those rights in the manner disclosed in the case, was mala fide,

and a fraud upon the law and the marital rights of the oratrix, and that,

as a consequence, the husband, as far as respects the widow, must be

regarded at the time of his death as having the seizen of the property in

question, and the decree of the chancellor was consequently affirmed with

costs. Such a conveyance if so framed as not to oj>erate as a fraud upon

the rights of the widow, would undoubtedly be valid, but this case is a

strong authority in favor of the well established principle, that where the

Avife is sought to be divested of any equitable right, it must be done in

good faith, and without the least appearance of deceit and chicanery.
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dowed of one third of what remains after deducting the dower of

A's wife, and B's wife ; and when D died, deduct the dower of

A, B and C's wife, and endow the wife of D with one third of

what remains : that is, Blackacre contained nine acres
;
A's wife

would be endowed of three ; then six remains, of which B's wife

would be endowed of two ;
there remains of this four acres ; C's

wife would be entitled to one acre and one third ; which left two

acres and two thirds, and D's wife would be entitled to one third

of this; the maxim is dos de dote peti non debet. Co. Lit. 31.

4 Rep. 121.

It has been a controverted question, when a jointure has fallen

short of that value, which the husband covenanted that it should

have, whether a legacy, given to the wife by the husband, should

be considered as a satisfaction for the deficiency ;
the current of

authorities is, that it shall not, unless in the will it is expressed

to be in satisfaction ; but to my mind, the authorities on this

point are not reconcileable. 1 Atk. 440. 7 Bro. Pari. Ca. 461. 2

Eq. Ca. Abr. 392 &, 421. I find it difficult to reconcile the case,

in the 1st of Atk. 440, with that in 2 Eq. Ca. Abr. 411. The
case was this : a father and a son, on the marriage of the son,

covenanted that the lands settled, as a jointure for the son's wife,

were worth £300 per annum
; the son in his will gave his wife

£1000. In this case, Lord Hardwick held, that the legacy was
no satisfaction for the deficiency of the jointure, for to make it so,

the devisor must have so intended ; but he could not at the time

of the devise have so intended ; for deficiency had not at that

time arisen, and would not until after his death. The case

in 2 Eq. Ca. Abr. was this : the father, on the llmarriage of 59

his son, settled lands on the wife of his son for her life, and
covenanted that they were of the yearly value of £1000 ; the

father died, and the son devised other lands to the wife, of the

yearly value of £500 for life, together with a legacy of £1000,
and all hJPhousehold goods. There was in this case, as there

was also in the case in Atk. a deficiency of the covenanted value
of the jointure; and Lord Chancellor Cowper, held that the le-

gacies ought to go in satisfaction of the deficiency of the join-

ture. (1)

(1) Some cases have even gone farther than the doctrine of the text,

which is doubtless the correct one. In Grove v. Hook, 4 Bro. P. C. 593
it is held that where lands are settled in jointure, and covenanted to be ofa
certain annual value, but the husband afterwards discovering a defect in

the title, settles other lands as an additional jointure, and declares them to
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Whether a femme infant's right to dower could be barred m
equity, by a competent equitable jointure, as where an annuity

was settled upon her, as a jointure, not secured on real property,

it is now settled that such jointure may bar a claim of dower
;

but it must not depend on any uncertain or contingent event,

when she shall come to the enjoyment of her jointure. 4 Bro. in

Chan. 500. That personal property may be in equity a bar of

dower, settled on an infant wife previous to marriage, has been

determined in the 3d of Vez. 545 ; but when the provision was
uncertain, and depending on the circumstances of the husband

at his death, , whether it will be realized or not, the court held

that is was no bar of dower. Such a settlement of personal

property by marriage articles, by the husband on the wife, an

infant, in bar of her claim to her share in the personal estate^

of her husband, under the statute of distributions, will extinguish

such claims, provided it is so expressed in the articles. Here it

will be noticed, that the widow has no indefeasible claim to a

distributary share, as she has to dower ; thus he may deprive

her of, or direct in what manner she should have any of his

personal estate. (1)

60 |[CHAPTER IV.

The Husbarid's Right to Property or Choses accruing to his

Wife during Coverture. His Right to Damages arising

from an Injury to Jeer Person during Coverture. His Right
to her Sei'vices during Coverture : and to Property acquired

by such Service. The jjarticular Injury of criminal Conver-

sation ivith his Wife : and his Power over her Pe^§on.

If personal property be given to the wife, as a legacy by will,

or if given to her in any other manner, and there are no words

indicative of the intention of the donor that it shall be to her

be in recompense of all deficiencies, either in title or value of the lands be-

fore settled, the jointress shall have lands of the full value mentioned in

the original jointure, over and above the other lands, and all provisions

made for her in her husband's will.

(1) See note 1. page 43.
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separate use ;
such property belongs absolutely to the husband,

and does not go aschoses in action, which the wife owned at the

time of her marriage. Such choses if the wife survives, will

belong to her, if not collected during the coverture
; and if she

die first, he takes them, as administrator to his wife. But in the

case of personal property acquired after marriage by her means,

such property belongs absolutely to the husband; so that if a

legacy should be given to the wife, during coverture, and the

husband should die before it is paid or due
;

it would not belong

to the wife, but to the husband's executor. (1) So too, if a bond

or note be given to her, it is in the same predicament. They
are his property absolutely, so that he may institute a suit upon

such bond or note given to his wife, in his own name, without

joining his wife. (2)

II It must, however, be admitted, that there are authorities 61

which teach a different doctrine from this, in some respects.

It is not contended but that the husband may sue alone, as is before

stated ; neither do I know that it is pretented, that if the wife

die before the husband, that he takes such choses as administra-

tor; but it is decided, by most respectable authorities, that if the

husband die before the wife, not having collected them, they

would survive to the wife. This doctrine is held to be correct

in the 2d of Vesey, but a different doctrine is holden in other

books. («) See 1 vol. of Comyns and the other cases there cited.

(a) 2 Ves. 676. 2 P. Wms. 497. Com. Dig. 555.

(1) Kent's Coram. 135 ; Garforth v. Bradley, 2 Ves. 675 ; Schuyler v.

Hoyle. 5 John. Ch. Rep. 196 ; Haviland v. Bloom. 6 John. Ch. Rep. 178
;

Wildman v. Wildrnan, 9 Ves. 174. And where a legacy was given to a

feme covert, who lived separate from her husband, and the executor paid

it to the feme, and took her receipt therefor, yet, on a bill brought by the

husband against the executor, he was decreed to pay it over again, with

interest. Salk. 115. If husband and wife are divorced a mensaet thoro, and
a legacy is left to the wife, the husband may release it. 1 Roper, 241.

And in Lewis v. Lee, 3 Barn. & Cress. 291, it was held, that a woman di-

vorced a mensa el thoro, and being separate from her husband could not be
sued as a feme sole, and it would follow of course, that the husband might
release her legacy. The same doctrine is explicitly recognized in Russell

v. Brooks, 7 Pick. 65, and Dean v. Richmond. 5 Pick. 461.

(2) Bac. abr. tit. Bar. & feme ; Barlow v. Bishop, 1 East. 432 ; 1 Chit.

PI. 20 ; Co. Litt. 351, b ; 2 Kent's Coram. 143. But where there is an ex-

press promise made to the wife, she may join in the suit ; or the husband

may sue alone. Ankerstein v. Clark, 4 Term. 616; and cases there cited.

Schoonmaker's Execrs. v. Elmendorf, 10 John. Rep. 49.
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I have, in this chapter, asserted the doctrine in Comyns to he the

correct doctrine
;

for that preserves the symmetry of the law,

while the other destroys it. For, in any other case where a

claim survives to the wife, on the death of the husband, not being

reduced to possession, the husband must join the wife in a suit to

recover that claim. But it is allowed by all, that in case of prop-

erty accruing to the wife during coverture, there is no necessity

of joining the wife, (a)

There is an authority that a distributary share that comes to a

woman during coverture, belongs to the husband exclusively, and,

if he die intestate, goes to his administrator. (1)

In Cro. Jac. 205, there is an authority which proves, that an

action on a promise to a wife, to pay to her so much for her

services can be maintained in her name and her husband's. It

is manifest that she has no possible interest in the thing promised,

for it belonged to her husband, and he might have brought the ac-

tion in his name alone. (2)

I have laid down the rule respecting the exclusive right of the

husband to such choses as come to the wife during coverture, as

it has always been holden to be at law
;
and it may be said,

62 that in a court of law, the rule, as laid II down is the only

rule known to such court ; but when we examine the va-

rious decisions in chancery, on the subject of the right of the

wife by survivorship on the death of the husband, to those

choses which came to her during coverture, which have not

(a) 2 Ver. 302.

(1) This doctrine is fully sustained by Judge Kent, in 2 Comm. 142,

where it is said (; that lie may dispose of such chose as he pleases, and on

his death it will go to his personal representatives, as being entirely his

property. See also Shuttlesworth v. Noyes, 8 Mass. Rep. 229 ; 1 Chit. PL

21 ; Bac. abr. tit. Bar. & feme.

(2) Nor does this authority stand alone. Cro. Eliz. 61 ; Philliskirjc v.

Pluckwell, 2 Maule & Sel. 393; Lewis v. Martin, 1 Day, 263; 1 Chit. PI.

20. But see Jackson v. Vanderheyden, 17 John. 271. It is clear, however,

in these cases that the husband might sue alone, but the advantage of

joining the wife is, that if the husband die after judgment, and before it is

satisfied, or while the action is pending, the interest in the cause of action

will survive to the wife, and not to the executors of the husband, though if

he sued alone she would have had no interest. If the wife is not joined in an

action on note given to her during coverture, a debt due from the wife dum
sola cannot be set off against it. Burroughs v. Moss. 10 Barn. & Cress.

558.
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been reduced to the possession of the husband in his life

time, we shall perceive that the rule in chancery is very differ-

ent from the rule in courts ofjaw ;- for it is most apparent,

that at law she was not considered as entitled to them as she was
to her other choses, but they belonged to her husband's executor.

So Baron Comyns lays down the rule to be, and the right of the

husband to maintain a suit in his own name, in such cases, when
in all other cases where there is a survivorship to the wife, the

husband is obliged to join the wife
;
for if he did not so do, her

right of survivorship would be defeated, if he should obtain a

judgment in his own name alone, and die before it was collec-

ted
;
his executor, by virtue of that judgment, would collect the

debt, when neither he or her testator's estate had any right to

the debt, unless collected during covertue. But it cannot be de-

nied that chancery has taken a different course. By the rule of

that court, such property survives to the wife
;
and since, in every

such case, resort may be had to chancery, it amounts, in effect,

to this, that such property does, in case of the death of the hus-

band, if not collected, survive to the wife ; and yet the husband

is not, in such case, although he is in all others, bound to join his

wife in a suit to recover such choses, as long as this can be done.

The symmetry of the law is marred, and cannot be restored with-

out compelling the husband to join the wife in such suit, or adopt-

ing the rule as it is at law, that her choses, which come to her after

coverture, are absolutely his. I thought it proper to present a

view of the law, as it was understood in the courts of law, and
also the revolutions that the doctrine on this interesting

II
subject has undergone in chancery

, and I believe there 63

have not been in any state, that course of decisions on this

subject from which we may judge which rule will probably be

adopted in this country. (1)

(1) With deference to the general correctness of the author's conclusions,

it is believed that the rule is not here stated with sufficient precision. The
rule adopted by the American chancery courts, that the property of the

wife shall never become the subject of chancery jurisdiction, without her

equity's attaching upon it, is dictated by a wise and generous policy, but

it may be questioned whether this rule would be extended to include the

uncollected choses ofthe wife accruing to her during coverture, in all cases.

These, according to the doctrine of the text, at law, vest in the husband be-

fore collection, and the instant the wife acquires a perfect right of action

to them, they become to all intents the property of the husband. Now
does the rule in chancery extend further than has been several times de-
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Although the husband is thus entitled to all the property -which

the wife acquires during the coverture
;

yet, if damages be

claimed for an injury to her person or reputation during cover-

ture, those damages belong to her, and she must be joined with

the husband in the suit. (2) When damages for such an injury

are collected, they belong to the husband ; but in case of his

death, before they are reduced to possession, they survive to the

wife, in the same manner as if the injury had been received before

marriage, (a) (3) From such injury, two actions may arise ; as in

the case of a battery of the wife, the husband and wife can bring

an action to recover for the injury done to her, and the husband

may bring an action in his own name, to recover damages which

he sustained, by reason of the battery, which is termed an action

of trespass per quod consortium amisit, in which he will recover

for the loss of the company of his wife, if that have been the

case, for the loss of her service, and also for expense which has

arisen by reason of the battery. (4) (b) The husband may, in

(a) Yel. 89. 1 Brownl. 205. 1 Rol. 360. Cro. Jac. 501, 536. Cro. Car.

90. 1 Salk. 119. Jones 440.

(b) 1 Salk. 206. 1 Lev. 140. 1 Sid. 346. Cro. Jac. 501. 2 Rol. Abr. 556.

Stran. 97.

clared in the New York chancery courts, that out of these choses the wife

is entitled to a reasonable provision for her own and her children's support ?

or does the fact that the property came in her right, constitute such an

equity, as, in opposition to this rule of law, entitles her to the whole, in a

case where the property would constitute more than a reasonable provis-

ion? The former proposition seems to be the more correct one. This

equitable right of the wife has been sufficiently shown in a former note,

and it is only necessary to add, that, in New York, this equitable privilege

holds good, with regard to the real and personal estate of the wife, descen-

ded or devised to her during coverture. This equity prevails equally against

the husband, or any assignee of his, or lien created by him, even for a val-

uable consideration. Haviland v. Bloom, 6 John. Ch. Rep. 178; Kenney

v. Udall, 3 Cow. 590.

(2) Hopper v. Reeve, 1 Moore, 174 ; Donaldson v. Maginnis, 4 Yeates,

127. See also Perry v. Boileau, 10 Serg. & Rawle, 208 ; Boggett v. Friar,

11 East. 301.

(3) 1 Chit. PI. 61 ; Ld. Raym. 1208. But if the wife die after judgment

the judgment survives to the husband. Stroop el vx. v. Swarts, 12 Serg.

& Rawle. 76.

(4) Bac. abr. tit. Bar & Feme, K. But where the action is brought for

words spoken of, or other tort done to the wife, and founded upon the spe-

cial damage done to the husband, she must not join. Sid. 346 ; Lev. 140

;

Keb. Rep. 791. PI. 47.
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an action for a battery on himself, in the same declaration, de-

mand damages for a battery to his wife per quod consortium

cvmisit. (1) The husband is also entitled to all the property

which the wife acquires by her labor, service, or act, during cov-

erture.

If any man should carry away the wife of another man, it is

a trespass, for which a recovery of damages may be had by the

husband.

The husband is entitled to an action for criminal conversation

with his wife. In form, this is an action of trespass, vi et armis ;

but in substance, it is an action on the case for the seduction
'

of the wife, the alienation of her affections from the hus- 64

band, and exposing him to shame, ridicule, and the hazard

of maintaining a spurious issue, A rigid adherence to amaxim,

that has not the least foundation in common sense, that- a wife

has no will, occasioned the form of the writ to be that of trespass

m et armis, proceeding upon the ground that a wife was desti-

tute of a will, and therefore could not have consented to commit

adultery, but it must have been altogether a matter of violence. (2)

Although this maxim has given form to the action brought in

this case, which considers the defendant as a ruffian, who ac-

complishes his purpose by brutal violence, and not as an unprin-

(1) So he may bring the action alone for the battery, and carrying

away of the wife per quod, &c, for the action may be founded on the special

damage done to the wife. Bac. abr. tit. Bar. & feme, K ; and cases there

cited.

(2) This branch of the law of husband and wife, in the United States,

possesses the quality of uniformity in a higher degree than many others.

The method of prosecution and the measure of damages seem to be based

entirely upon the English theory. And though involving some singu^

Iar anomalies, the law, as' declared in the text, has been adopted by nearly

if not quite all the English and American courts, which have had cases

involving its principles under their cognizance. The following cases all

recognize the right of the husband to maintain an action for the seduction

of his wife. Morris v. Miller, 4 Burr. 2057 ; Birt v. Barlow, Doug. 171 :

Duke of Norfolk v. Germaine, 8 St. tr. 35. Buller's nisi prius, 28 ; Frela-

coney v. Coleman, 1 Barn. & Ad. 90 ; Edwards v. Crock, 4 Esp. Cas. 39;

Hoare v. Allen, 3 Esp. Cas. 276 ; Wyndham v. Wycomb, 4 Esp. Cas. 16

;

Stuart v. Biandford, there cited ; Bromley v. Wallace, 4 Esp. Cas. 237

;

Hodges v. Wyndham, Peake's Cas. 37 ; Duberly v. Gunning. 4 Term.

Rep. 655; Weedon v. Timbrel, 5 Term. Rep. 357; Canefieldv. Chamber.

6 East. 244; Torre v. Samuers. 2 Nott & McCord, 267; Fry v. Derstler.

2 Yeates, 278 ; Forney v. Hallaker. S Serg. & Rawle, 159 ; Gardner v.

Madeira, 2 Yeates 466,

11



64 BARON AND FEMME.

cipled seducer, who, by art and intrigue, commits this greatest of

all injuries
;
yet, in the proceedings thereon, and the acknowl-

edged causes for damages, common sense has prevailed. It is

considered, as it respects costs, an action on the case ; for, although

the plaintiff should recover less than forty shillings, yet he has

full costs, which would not be the case if the action were consid-

ered as an action of trespass vi et armis. If the husband be

privy to this conduct of his wife, or consenting to it, there is no

ground for damages : he, in such case, is the seducer, and has

no right to complain, (a) The more early cases supposed such

conduct went in mitigation of damages, but the later cases deny

all right to recovery. (1) (b) Neither can his action be main-

tained when the husband and wife live separate, under articles

of separation, for any act of adultery committed by her, after the

separation took place. (2)

If the character of the wife were debased before the criminal

conversation, the damages would be much less than if she had, be-

fore the seduction, maintained a fair reputation for chastity. (3) In

this action, it is not sufficient to prove a marriage by reputation

;

but a marriage in fact must be proved, which may be by any

person present at the marriage, as well as by a copy of the regis-

ter. (4) (c)

65 III apprehend it will be found difficult to ascertain, with ex-

actness, what power the husband has over the person of his

wife. According to the ideas once entertained upon this subject,

in the country from which our ancestors emigrated, the husband

seems to have had the same right over the person of his wife,

that he- had over the person of his apprentice : to chastise her

moderately or confine her ; a right still claimed and enforced in

that country, among the lower ranks of society.

In Connecticut, it is not to be denied, that there are to be

found brutal husbands who abuse their wives ; but the right of

(a) Wms. Abr. 182. 183, 184. (b) Bui. N. P. 27. 1 T. R. 651. 3 do. 357.

(c) 4 Burr. 2057. 1 Bl. 632. Bui: N. P. 28. Bent v. Barlow in Douglas.

(1) Cibber v. Sloper, Bull. N. P. 27; Hodges v. Wyndham, Peake's

Cas. 39; Dubeiiey v. Gunning, 4 Term. Rep. 655.

(2) Fry v. Derstler, 2 Yeates, 278.

(3) Roberts v. Malston, pr. Willes, Ch. J. Hereford, ss. 1745; Buller's

N. P. 296; Elam v. Fawcett; 3 Esp. Cas. 562; Torre v. Sumners. ut

supra.

(4) 2 Starkie's Ev. 438 * Kibby v. Ruckee, 1 Marsh, 391 j Morris v. Miller,

Burrow, 2057.

\
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chastising a wife is not claimed by any man ; neither is any such

right recognized by our law.

In the reign of Car. II. a reign productive of much evil and

some good, wives began to receive a more liberal treatment.

Their rights were better understood than heretofore. They as-

sumed more the character of companions than of servants to

their husbands. Their claims to exemption from the operation

ofthe before mentioned principles have gained additional strength

from the increased refinements of modern times.

I much doubt whether the law of England would indulge the

the husband in correcting a wife on the same ground that it

would warrant his correction of a servant or a child. There is

no doubt but that there are cases in which a battery by the hus-

band of the wife may be justified on the ground of absolute ne-

cessity to repel an injury offered by her ; and it is equally true,

that a battery of the husband by the wife maybe justified on the

same grounds. The nature of the connexion between them is

such, that no atrocity of conduct in this respect, can give either

a right to an action to recover damages ; but a violation of each

other's rights, by an unjustifiable violence, is a breach of the

laws of society, for which they are liable criminaliter, and

by law, they may institutell a process against each other, 66

the object of which is to compel them to find securities for

their good behaviour. (1)

This seems to be settled, that if a wife elope and go away from

her husband without cause, that the husband may seize upon her

person and bring her home ; and, it is said, that he may impri-

son her to prevent her going off with an adulterer, and also to

prevent her from destroying and squandering his property, (a) (2)

(a) Stra. 875, 478. Hawk. 130. Moor 874. 1 Sid. 113. 2 Lev. 128.

Stra. 1207.

(1) The ancient English cases admitted an extraordinary degree of

power in the husband over the person of his wife. Fitz. Nat. Brev. 80. 1

Bla. Com. 444. But it is very questionable whether the rule, as it is now
understood in England, applies to any of the United States. Judge Kent

extends- the authority of the husband over the person of his wife, only to

putting gentle restraints upon her liberty. And in Pennsylvania it is the

constant practice to punish the husband, for an assault upon his wife.

Judge Bouvier's note in Bac. Abr. tit. Bar. & Feme, B. And such is deem-

ed to be the law in New York and Vermont. See also Rex v. Mead, 1

Burr..542 ; and Lester's case, 8 Mod. Rep. 22.

(2) Bac. Abr. tit. Bar. & Feme, B. ; 2 Strange, 1207.
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The husband may use such force as is necessary to restrain a
wife who is insane ; but the court will never take away a wife

from a friend to whom she has fled to escape the effects of his

brutality, and order her to be delivered to her husband. In the

case in Bur. the wife had sworn the peace against her husband, (b)

67
||
CHAPTER V.

The husband's Liability to pay the debts of the Wife duefrom
her before Coverture, and to perform her other Duties. His
Liability to answer for her Torts after and before Marriage :

her Offences afterward. How far she is discharged from
Liability for Torts during Coverture : and from Punish-

ment for Crimes on the Ground of Presumption of Coercion

by her Husband.

We have seen what advantages the husband derives, in a

pecuniary view, from marriage
;
we will now attend to his

liability to loss, in the same point of view.

It has been already noticed, that, by marriage, the husband

becomes liable to pay the debts of the wife, provided, that

these debts be collected during the coverture ; and that when-

ever the coverture is at an end, his liability, in this respect, has

ceased. Some farther observations on this subject may not,

however, be useless.

It is wholly immaterial whether he acquire any property or

not by the marriage. His liability does not depend, in the smal lest

degree, upon his having received property by his wife. If he

have received a large estate with her, he is answerable for no

debt which is not collected during coverture. On the other

hand, if he have received no property with her, he is liable for

all her debts provided they are sued for and collected during

coverture.

A marries B who owes, at the time of her marriage, $1000,

and has in possession $10,000. By the marriage the

68 $10,000 are vested absolutely in A, the husband ; and II he

is liable to pay her debt of $1000. But if B should die at

any time after the marriage, before the creditor could collect his

(6) 3 Burr. 1622. 4 do. 1991.
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debt, the husband is not liable to pay it. If the wife were not

owner of any choses or real estate, the creditor has lost his

debt. So, on the other hand, if the husband had died before

the debt was collected, his executor would not be liable, for the

coverture is at an end. (a) The widow, however, will be liable

to pay this debt, although she may be utterly destitute of any pro-

perty wherewith to pay it. It is very possible, that she may
receive no estate from her husband. If he had no real estate,

she can have no dower ; and, as to the personal property, the

whole of it may be wanted to pay his debts, or may be devised

away from her. (1)

By the general principles of law, the property of one person

cannot be transferred to another, by operation of law, to the pre-

judice ofcreditors
;
yet in this case it can. The debt of a femme

sole is not, on her marriage, considered as transferred to her

husband. If it were, he or his executor, would be liable after

the coverture was at an end. In that case, it would not, on his

death, survive against his wife ; neither, would there be any

propriety in joining the wife with the husband, in a suit to col-

lect the debt of the wife ; which, however, must be done.

The true principle on which the husband is liable to pay the

debts of the wife, is not that he has received property by her,

or that she is considered unable to pay her debts, by reason of

her property having passed to her husband. If this were the

principle, he would be liable only when he had received prop-

erty with her, and then liable only to the extent of the property

received. If her inability to pay furnished the true ground of

his liability, then, in case of his death, she, having been, by
reason of the consequence of her marriage, rendered utterly

incapable of paying her debts, would not be liable, but the

II the executor of the husband would be liable. The law, 69

however, is otherwise. The principle which governs in this

case is this :—that the wife cannot be imprisoned upon a civil

process, without her husband. It is therefore necessary that he

should be joined in the suit with the wife, that judgment may be

rendered against him as well as against her. If it were against her

alone, she might be taken in execution and confined in prison,

without the means of relieving herself from confinement. That
property which, before marriage, was her personal estate, now

{a) 1 Roll. 351. 3 Mod. 186. Tal. Ca. 173. 3 P. Wms. 409.

(1) Ante, page 2, notis el seq. Woodman v. Chapman, 1 Camp. 189;

g Kent's Com. 143, S. P.
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belongs to her husband, and is at his disposal. The usufruct

of her real estate also belongs to him ;
and whatever she may

acquire by her industry is his. The law therefore, will not

place her in a condition altogether dependent on the good will

of her husband. He must also be imprisoned, as well as his wife.

This will be a sufficient inducement for him to exert himself to dis-

charge the debt of his wife, that he himself may be released

from prison. Whenever the husband is released the wife is

also released. Even when the husband breaks jail and escapes,

the wife must be released. The law upon this subject, I believe,

is as follows :—When legal proceedings are had against the

husband and wife, on mesne process, and the wife is arrested
;

if the husband abscond and cannot be taken, the wife must be

discharged ; for she shall not be imprisoned without her husband.

If both are arrested, she shall be discharged, upon filing common
bail, if the husband be bailed. If he go to prison, she will be

imprisoned, unless she find substantial bail, (a) If, on the trial,

the husband be acquitted, no judgment can be rendered against

the wife, although there is a verdict against her ; for she shall

not be liable to be imprisoned without her husband. If the hus-

band and wife be surrendered after judgment against them, and'

he be not charged in execution ; she shall be discharged

70 out of custody, upon filing common bail. If II execution

have issued, it seems to be a question, whether the wife

can be taken and confined without her husband. I believe it to

be a principle not to be departed from, that a wife, deprived of

the means of paying her debts, shall not be held in prison, un-

less the husband is also holden. (1)

(a) 2 Stra. 1187, 1272. 1 Wils. 124. Barnes, 96. 2 Blk. 720. 1 Vent. 49.

(1) The modern English reports furnish many cases in which the

liability of the wife to imprisonment on mesne process, or execution for

debts due from her dum sola, is very fully discussed. As furnishing a

reason why the liability of the husband for the debts of the wife should

cease upon the dissolution of the coverture, they may be worthy of con-

sideration ; but as in most of the United States, the debtor is no longer

liable to imprisonment in actions ex contractu, except in a few instances,

specially enumerated in the statutes, the necessity of a thorough knowledge

of this branch of the law is in a measure superseded. In Vermont, by

express statute provision, females cannot be imprisoned in actions upon con-

tract, and the same humane provision exists in many of the other states.

Rev. Stat. Vt. 1839, p. 188.

The general proposition that where husband and wife are both arrested

the wife will be discharged upon filing common bail, is correct, for the
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I know that it is said, when she is taken on execution against

her and her husband, although her husband is not taken, that

she shall not be discharged. The truth, I apprehend to be, that

the wife may be taken, although the husband be not taken ; but

if the husband abscond and cannot be taken, the wife must be

discharged. She may be holden until a reasonable time has

elapsed for taking the husband, and no longer. One thing is

certain, that if the husband and wife be both taken and confined

in jail, and the husband escapes, the wife must be discharged.

She may be held, in that case, a reasonable time, that the hus-

band may be retaken ; but if he go off, she cannot be holden.

(«) (1)

In the case of Wardell v. Gooch, reported in 7 East. 582, a

married woman was discharged, on filing common bail, from an

arrest for a debt contracted by her, living on a separate mainte-

nance. It does not appear that there was any covenant to live

separate. There was, indeed, a separate maintenance, as long

as they lived separate, but he might reclaim her when he pleas-

ed. His marital rights might then have been affected, if she

were not discharged on filing common bail. Whenever, there-

fore, the coverture is at an end, the reason of his liability ceases.

One case alone can be found, which forms an exception to this

rule, which is, when a woman is sued before marriage, and dur-

ing the pendency of the suit she marries, in this case, the judg-

ment and execution must follow the original process ; and al-

though she be married, she is taken in execution by her maiden

name, and may be imprisoned on such execution without her

husband.

(a) Seld. 395. 1 Vent. 51.

reason that nabody can be supposed to undertake for a wife who has no

property of her own ; but this rule has its exceptions. If it is made satis-

factorily to appear that the wife has wilfully and mala fide represented

herselfto the plaintiff, as a.feme sole, the courts will not relieve her, but they

will ''if it appear that the credit was given to her as a feme covert.

Waters v. Smith, 6 Term Rep. 451 ; Pitt v. Thompson, 1 East. 16; Crookes

v. Fry, 1 Barn. & A. 165 ; Collins v. Rowed, 1 New Rep. 54 ; Pritchard

v. Cowlano*, 2 Marsh. 40 ; Parnell v. Taylor, 1 Turn. & Ry. 100 ; Harvey

v. Cooke. 1 Barn. & A. 747 ; Holloway v. Lee, 2 Mod. 211 ; Carlisle v.

Starr, 9 Price, 161.

(1) See Commonwealth v. Badlam, 9 Pick. 362 ; McKinstry v. Davis, 3

Cow. 399. But if it appears that she has no separate property to dis-

charge the debt, she will be discharged from imprisonment. Sparka v.

Bell 8 Barn. & Cress. 1 ; 2 Mann- & Ry. 124.
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II There is a case in Style 138, where a suit was brought

for slander, against husband and wife, for the slander of the

wife. Pending the suit, the husband died, and the wife

married another husband. The court inclined to the opinion

that the plaintiff's writ would abate.

This, I apprehend, is opposed to the current of authorities. It.

is in itself unreasonable, that a femme defendant should have it

in her power, by her own act, to abate the plaintiff's suit.' (1)

If a femme sole plaintiff should marry, it would be reasonable

that her suit should abate, for it was her own act.

The rule laid down, that the husband is never liable for the

debts of his wife, after coverture is at an end, may perhaps be

considered as inoperative in the following case ; though in that,

it is literally true. If husband and wife are sued for the debt of

the wife, and judgment is obtained against them, and before

judgment is collected, the wife dies
;
yet the husband must pay

the debt. It should be observed, however, that, by the judgment,

the debt becomes the debt of the husband as well as of the wife.

The husband, therefore, notwithstanding the death of the wife,

is bound to pay it. (a) (2)

Although the husband is not liable for the debts of the wife

dum sola, after coverture is ended
;

yet, if the debt were contract-

ed for certain articles, which came to the use of the husband,

after the death of the wife, chancery will decree that he pay
such debt. (6)

The debts of the wife, contracted while sole, are discharged

by the bankruptcy of the husband ; and, in case of his death,

will not survive against her. (c) (3)

The husband is not only liable to pay the debts contracted by
the wife, whilst a femme sole, but he is also liable for her torts

committed before marriage, provided the damages are col-

72 lected during coverture. ||She must be joined with him in

the suit; for she is also liable. In case of his death, before

(a) 1 Sid. 337. (b) 1 Eq. C. Ab. 60. (c) P. Wms. 249, 257.

(1) Sed. Qu. Was the suit in that case abated by the marriage of the

wife, or was the death of the husband the cause of abatement?

(2) So if the husband and wife had recovered in the right of the wife,

and had judgment, the husband might sue out execution after the death

of the wife. Cro. Car. 208 ; Salk. 116, pi. 7; Carth. 415, 2 Ld. Ray,

1050.

(3) Lockwood v. Salter & wife, 2 Neville & Manning's Rep. 255 ; Sparks
v. Bell, 8 Barn. & Cress. 1.
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damages are recovered, she alone is liable, (a) In case of her

death, before damages are recovered, he is not liable ; for the

coverture is at an end. He is not liable as her administrator, if

she have left choses in action, although he is for the payment of

her debts to the extent of assets j for being a tort, it* dies with

the person, (b) (1)

The husband is liable for her torts committed after mar-

riage. (2) If they were committed by his order, or in company
with him, he alone is liable. In case of his death, they do not

survive against her ; for in those cases, they are not considered

as the torts of the wife, but of the husband. She is excused from

any liability, upon the ground of a presumed coercion by the

husband. Here it may be worth notice, that this is a singular

ground on which to excuse a tort. It is not to be found in other

cases. No servant, or other person, except a wife, when coerced

by the order of his superior to commit a tort, is excused from

being liable in damages to the person injured. If the tort be not

committed in the presence of the husband, or by her order or

request ; the husband is liable, (c) (3) In this case, however,

the wife is also liable, and must be joined in the suit, with her

husband. The wrong is, in such a case, considered as her

wrong ; and the husband is answerable with the wife, for reasons

before given, for his liability for her contracts made before mar-

riage.

A query is suggested by the editor of Palmer's Reports, wheth-

er there is any remedy where a femme covert takes up goods

of a tradesman, affirming that she is a femme sole. In such a

case, if the goods come to the use of the husband, he will be

chargeable on the implied contract. If they do not, he will not

be liable on any contract ; but he will be for the fraud of the

wife. I entertain no doubt of his liability on the same ground

as he I!
would be liable for any other tort, committed by his 73

wife, to which he was not privy. If his wife had destroyed

the tradesman's property by any act of violence, although this

was done against his will, yet he would be liable, together with

(a) 1 Leon. 312. . (6) 1 Roll. 6.

(c) 1 Roll. 251. Levinz. 122. Cro. Car. 376.

(1) 1 Chit. PI. 77, 79; Hank et ux. v. Harman et ux. 5 Binn. 43; Bac.

Abr. tit. Bar. & Feme, L.

(2) 2 Kent's Com. 149.

(3) Hawk. P. C. b. 1. Ch. 1. sec. 9 ; 3 Black. Comm. 414 ; 2 Kent's Comra.

150.

12
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his wife, in an action of trespass vi et arm'is. So, if the trades-

man be cheated out of his property by a wife, the husband is

liable, together with the wife, in an action of trespass on the case.

For offences by the wife against the laws, where the punish-

ment inflicted is nothing more than a fine, the husband is liable

with the wife in all cases. Where the punishment inflicted is

imprisonment or corporal punishment, the wife alone is to be

punished, unless, she committed the offence in his company, or

by his command. (1)

If the wife be liable to the penalty of a statute, the husband

must be party to the action or information. A femme covert is

within all statutes which provide a remedy for an actual

wrong. (2)

A wife is fined for a riot, trespass, or other offence ; such fine

shall not be levied on the husband unless she committed the

offence by his coercion. («)

The case of the wife, as respects her liability to punishment

for crimes, is different from any other which exists in society.

Children or servants are punishable for crimes which they com-

mit in obedience to the commands of their parents or masters, or

by their coercion ; but a wife is, in many cases, privileged from

punishment, for offences against the laws of society
;
provided

she commits the offence by the coercion of the husband. His

command to commit the offence, is in law deemed coercion.

(a) 11 Rept. 68.

(1) It seems that for any crime committed by the wife, without the co-

ercion or not in the presence of her husband, she alone is punishable.

H. P. C. 65 ; 4 Bl. Com. 29, 199. If she receive stolen goods by her own
separate act, without the privity of her husband ; or if he, knowing the

facts, leave the house and forsake her company, she alone will he guilty as

accessory, for the coercion which is supposed to be conveyed by the com-

mand or presence of her husband, is only a presumption of law, and like

all other presumptions may be repelled. Bac. Abr. tit. Bar. & Feme, G.,

in nods. But she is not affected by receiving jointly with her husband
another offender. 1 Hale. 48. For she cannot be admitted as a witness to

discover, even collaterally, her husband's guilt. Stier v. Bowman, 13

Peter's Rep. 209. See also Martin v. The Commonwealth, 1 Mass. Rep.

391; Commonwealth v. Trimmer, Ibid. 476; Commonwealth v. Neal, 10

Mass. 152 ; Rex v. Atkinson, Russell on Cri. 20 ; Rex v. Dicks, Ibid. 16;

Archer's case, 1 Ry. & Moo. C. Cas. 143.

(2) Hawk. P. C. 3. But in such case the husband may be prosecuted

alone. Hasbrouck v. Weaver, 10 John. Rep. 256.
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When it is committed by her in his company, if he joins in com-

mitting it j or also encourages, or in any way approves thereof,"

the law presumes, that whatever the wife does, is done by the

husband's coercion. This is the law, not only as it respects

inferior misdemeanors, but also capitalll offences
;
provided 74

their criminalty arises in whole "or in part from their being

offences against civil society. On this ground it is, that she is

not liable, if, by the coercion of her husband, she commits theft

or even burglary. (1) To this rule there are two exceptions, viz.

treason, and the keeping of a brothel. The former is supposed to

be an offence so dangerous to society, that even the coercion of

a husband is no excuse. The latter is an offence of which the

wife is supposed to have the principal management. When the

offence is purely malum in se, and the crime would -have been

the same if men had never associated together in society, as in

the case of murder.; in such case the wife is liable, although she

acts under the coercion of the husband. In all cases where she

commits offences, not being under the coercion of her husband,

she is as liable to punishment as any other person. When it is

laid down that the husband, in view of the law, is the guilty

person, if the wife commits an offence in his company, the law
presuming that it was done by his coercion, it seems to me that

the rule is too. broad. The husband may show that the offence

was committed against bis will; for it surely would be absurd

to punish the husband for what was done by his wife against

his will. (2)

When an action is brought against husband and wife for a

battery by them committed together, and both are found guilty,

judgment must be arrested ; for the wife, under such circum-

stances, could not commit a battery.

It is in general true, that the husband is compellable, during

the coverture, to perform those duties which were incumbent on

(1) She shall not be punished for committing a theft in the company of

her husband. H. P. C. 65 Martin v. The Commonwealth, 1 Mass. Rep.

391 ; Commonwealth v. Neal, 10 Mass. Rep. 152. Nor be deemed acces-

sory to a felony, for receiving her husband who has been guilty of it, as

her husband shall be for receiving her. H. P. C. 65 ; 2 Hawk. 451. Nor

liable on an indictment for disposing of forged notes. Rex. v. Atkinson,

Rus. on Cri. 16.

(2) This is most certainly the correct opinion, for it is well settled that

the presumption of the coercion of the husband, like any other, maybe re-

pelled. 2 Kent's Comm. 150 ; Bac. Abr. tit. Bar. & Feme, G.
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the wife to fulfil before marriage. As, when a man marries a

widow, who has children whom she is able to maintain ; in this

case it has been, I apprehend, a received opinion in Connecticut,

that the husband, by the marriage, becomes liable to maintain

them. But if the widow whom he married was a pauper,

75 having childrenll who were paupers, as there was no duty

incumbent on this widow to maintain her own children,

neither is there any duty on the husband to maintain them. See

Blackstone's Com. 4th vol. 28.

In the case of Tubbs v. Harrison, 4th T. Rep. 118, it is holden,

that a husband is not bound to maintain his wife's child by a

former husband. Why should he not be obliged, during cover-

ture, to fulfil this duty of his wife as well as other duties ? It seems
to me, that if the wife were liable to maintain her child when
sole, that it is a violation of the rule to hold that a husband is not

obliged to fulfil those duties which, before marriage, she was
bound to fulfil. To say that, in such a case, the husband is not

bound to maintain them, is making an unnecessary exception to

this rule. The mother is as much bound to maintain her child

when the father is dead, as the father was when living, if the

child has not property sufficient. (1)

Sons-in-law are not obliged to maintain the pauper parents of

their wives. This case is an exception to the rule ; for before

(1) Although this may seem to militate against the general principle,

that a husband is liable to perform those duties incumbent on the wife be-

fore coverture, still the case of Tubbs v. Harrison, may be taken as declar-

atory of the true doctrine of the common law. The case of Rex v. Mun-

den or Monday, 1 Strange, 190; and Fort. 3.03, was recognized as of bind-

ing authority by Lord Kenyon, in Tubbs v. Harrison. In the case ofRex
v. Benoier, Ld. Raym. 1454, decided in the King's bench in 1726, an order

upon the father-in-law, to maintain his daughter-in-law, was quashed on

the authority of the case in Strange.

The same doctrine is also declared in a late case decided in New York.

Elliott v. Lewis, 3 Edward's Rep. 40. It was there held that where a debt

accrued in favor of the husband, against the children of his wife by a for-

mer marriage, for board and money paid, it would not be discharged by a

mere declaration proved to have been made by him, that he did not intend

to charge them, and that the court could order the amount to be paid

directly to him, without its passing into the hands of an administrator, pro-

vided all the debts of the deceased father have been paid. But if he takes

the children of his wife by a former marriage into his family, it is said by

some authorities, that he stands in loco parentis, and will be liable on a

contract made by her for their education and maintenance. Stone v. Carr,

2 Esp. Cas. 1 ; Cooper v. Martin, 4 East. 82.
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marriage the wives were obliged by law (if they were of suffi-

cient ability) to maintain their necessitous parents, (a) It is not

very easy to discover the principle which governs this exception

to the general rule. Perhaps it consists in an anxious desire to

preserve domestic tranquility, which might be endangered by the

operation of the general rule.

In 4 T. R. 118, on a question whether the husband is

bound to maintain his wife's child by a former husband, the

broad proposition that he is not, seems to be recognized as law.

It seems, the court determined this case on the authority of the

case in Strange, that a husband is not bound to maintain his

wife's mother ; and it is there said, that the statute of Eliz. which
provides that children should maintain their parents, extends

only to natural relations. If this were the real ground on

which the casell in Strange was determined, I should very 76

much doubt the propriety of extending it to the case in ques-

tion.

It is a general rule, that whatever duties are incumbent on

the wife to perform before marriage, become the duties of the

husband afterward to perform during coverture.

In case of the duty, created by this statute, of children main-

taining their parents, it has always been held, that inability to

maintain, for . want of property, excuses the child. Of course,

when a female marries, no duty is incumbent on her ; and if the

statute extends only to natural relations, the husband is not

bound. But other duties before marriage, which were duties at

common law, remain duties upon the wife after marriage, not-

withstanding the wife's inability, through want of property, to

discharge them. This is the case with all the debts which she

owed. So, too, her obligation to maintain an infant son is a

duty at common law, unless he has property to maintain him-

self, or she herself is a pauper, neither of which appears to have

been the fact. In this case, her obligation to maintain her infant

son did not depend upon any statute ; but, like all other duties,

is incumbent upon her at common law, and passed to her hus-

band on the marriage. If a female child's liability to maintain

a parent be created only by statute ; as, on her marriage, she

becomes unable, the duty ceases : for inability in the case of

maintenance, under the statute, excuses. But, if the liability to

maintain, be created by the laws of nature, the duty remains af-

ter she is married. In 1 Sid. 114, there is a case where A mar-

(a) 1 Stra. 190.
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ried B, who had a large personal estate. She died, and left a

grandchild a pauper. In this case it was resolved, that A must

maintain this grandchild. This case is not analogous to the

general law, that the husband is not obliged to fulfil the duties

of the wife," after coverture is at an end.

77 HThe statute of Eliz. provides, that parents shall support

their children, and children their parents, when they become
unable to support themselves. A question of construction arises

on this statute, respecting which I have never heard of any de-

cision. It is this : the pauper has a parent who is able to sup-

port him, and children who are able to support him. Are both

parents and children bound in such case to contribute ? As far

as I have heard concerning the practice, it is this : that the child-

ren only contribute. I am of opinion, that such a practice is cor-

rect. Children are under greater obligations to their parents,

than parents are to their children; and in most instances, child-

ren are becoming more and more able, and parents more unable,

to discharge the duty of maintenance. Children owe their sup-

port, in infancy, to their parents
;
and when their parents are

helpless, they are bound, in their turn, to administer to their

wants. (1)

We have seen, that when a wife commits an injury by the

presumed coercion of the husband, she is not liable for that in-

jury. So, too, if a wife have been compelled to commit an of-

fence against the laws of society, by the coercion of the husband,

(his command, or his presence with her, if he commit the same

offence, being sufficient evidence of caercion,) she shall be pri-

vileged from punishment. This is true wherever the offence is

malum proliibitum ; and wherever it is an offence against pro-

perty, however atrocious, even if a capital offence, as in cases of

theft and burglary. (2)

(1) Chancellor Kent treats the obligation of the child to support his

parents, as one resting, entirely, in statute provisions, and expressly says,

that the common law makes none, to enforce this plain obligation of the

law of nature ; and it has often been decided, that a moral duty unsupport-

ed by some previous legal obligation is not a sufficient consideration upon

Avhich to raise a promise, and consequently that the promise of a son to

become responsible for past expenditures in the relief of an indigent par-

ent, or vice versa, was not binding in law. Mills v. Wyman, 3."Pick. Rep.

207 ; Cook v. Bradley, 7 Conn. Rep. 57. This subject however will be

more appropriately considered in treating of the relation of parent and

child.

* (2) See note 1, page 74, and cases there cited.
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It is worthy of remark, that such privilege is never extended

to any other case, but to that of a wife. If a servant commit a

crime by coercion of his master, it does not furnish any excuse

for his conduct, to the demands of justice. This privilege does

not extend to those offences which would have been crimes

in a state of nature, independently!! of civil society, as murder 78

or the like. Coercion also is no plea in case of treason. (1)

There is one case where .the wife may be presumed to he un-

der the coercion of the husband, and yet be punishable ; that is,

where she, with him, keeps a brothel, (a) (2)

A wife cannot be made an accessary after the fact to felony,

by any aid or comfort given to her husband ; but if the wife pro-

cure her husband to commit a felony, she is an accessary before

the fact, (b) ,
•

(«) 1 Hawk. 2 & 3. 1 Hale 45, 47.

(b) 1 Hawk. 2, 3. 1 Hale' p. 6. 45, 47. 4 Bl. Com. 28, 29.

(1) Blackstone, on this point, treats the wife's exemption as only extend-

ing to those crimes which are malum prohibitum, and observes that no plea

of coercion can excuse her in crimes that are malum in se, and prohibited

by the law of nature, as murdeT~and the like, not only because these are

of a deeper die, but also, since in a state of nature, no one is in subjection

to another, it would be unreasonable to screen an offender from the pun-

ishment due to natural crimes, by the refinements and subordinations of

civil society. And in treason also, no presumption of the husband's coer-

cion, can extenuate the guilt of the wife, as well because ofthe odiousness

and dangerous consequences of the crime itself, as because the husband,

having broken through the most sacred tie of social community, by rebel-

lion against the state, has no right to that obedience from his wife which

he himself, as a subject, has forgot to pay.

(2) Black. Com. 29. For the reason, as Judge B. observes, that the

law presumes such an offence to be generally conducted by the intrigues

of the female sex.
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||CHAPTER VI.

Those Contracts entered into by the Wife, by which the Hus-

band is bound, and not the Wife ; he being considered in

Law as making those Contracts through the Agency of his

Wife.

It is an indisputable rule, that the wife can act as attorney to

her husband. Every contract, therefore, entered into by her, in

pursuance of an express authority given to her by her husband,

is binding upon him, it being his contract. In this case, the prin-

ciple is, that he consented to the contract agreeeably to the maxim
that whatever a man does through the agency of another, he does

himself. (1)

He is also bound by such contracts of his wife, respecting

those matters about which it has been usual for her to contract,

and for him to ratify, on the same ground that he would be

bound if his servant had contracted for him. His subsequent

ratification of her contracts of that nature furnishes sufficient

evidence, that he had empowered her to make such kind of

contracts. (2) (a)

He is bound to fulfil the contract of his wife, when it is such

an one as wives, according to the usage of the country, com-

monly make. If a wife should purchase at a merchant's store,

. (a) 1 Sid. 128.

(1) Bac. Abr. tit. Baron & Fem. J. Ela v. Card, 2 New Hampshire Rep.

176 ; Tyree v. Williams, 3 Bibb, 368. But where the husband and wife

have a joint power to appoint the wife's estate by a formal deed, and they

agree to sell it, the agreement is not binding on the woman. Martin v.

Mitchell, 2 Jac. & Walk. 425.

(2) Bac. Abr. tit. Baron & Feme, H. Where a wife carried on business

on her own account during the imprisonment of her husband, and he re-

turned after his discharge to her, it was held that he was liable for articles

furnished in the same business, after his return, though the bills were made

in the name of the wife. Peters v. Anderson, 3 Bing, 170. So where the

wife is accustomed to make any contracts, with the knowledge or consent of

the husband he will be bound by them. Fenner v. Lewis, 10 John. Rep. 38.

But the wife of an inn-keeper, entrusted with the business of the inn, in

the absence of the husband, cannot bind him to contracts with her lodgers,

at less than the ordinary rates. Webster v. M'Ginnis, 5 Binn. 235. See

I

also Spencer v. Tissue, Add. 316, 319. And a contract made with the

wife, without authority may be ratified by the husband so as to become

his own. Mulford v. Young, 6 Ohio Rep. 294.
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such articles as wives in her rank in life usually purchase, the

husband ought to be bound ; for it is a fair presumption that

she was authorized so to do by her husband, (a) If how-

ever, she were to puchase a ship II or yoke of oxen, no 80

such presumption would arise, for wives do not usually

purchase ships or oxen.

The husband is bound by every contract of the wife, for any

article purchased by her which comes to his use, and of which he

voluntarily receives the benefit. It may be said, in this case, that

his voluntarily taking the benefit of the purchase furnishes evid-

ence that he authorized her to make the purchase. Whether it fur-

nishes such evidence or not, there is another principle which will

make him liable, independently of his consent. The law raises

an implied promise of every man to do that which in justice he

ought to do. It is not material whether he consents to be bound

or not. Nay, if there be the most undeniable proof, that he

did not consent to be bound, yet he will be liable in an action

of indebitatus assumpsit. As when a man, from the most un-

justifiable motives, or the foulest fraud, obtains another's money,

he is answerable in an action of indebitatus assumpsit, for money
had and received to the plaintiff's use. In this case, the nature

of the transaction precludes every idea of consent, unless we
suppose that an unprincipled villain, at the moment in which he

is wickedly depriving another of his money, honestly consents

to restore it. The real ground of recovery in that case and

many others, is not any real or supposed consent of the defen-

dant, but because it was his duty to restore the money to the

true owner ; and this duty the law will enforce by an action of

assumpsit. (1)

(a) 1 Rol. 350. 1 Sid. 120.Stran. 345.

(1) In seeking for that point at which the husband's liability on the con-

tracts of his wife for goods, ceases, several circumstances are to be taken

into consideration. 1. The standing of the parties in society, as to wealth.

2. Whether the goods furnished were necessaries. 3. Whether the arti-

cles furnished were such as the wife was accustomed to contract for with

his consent, or whether he voluntarily received any benefit from the con-

tract. In addition to this, it is sometimes necessary to consider the hus-

band's willingness to furnish her with necessaries ; for ifhe is sought to be

charged on the ground of his misconduct, or refusal to furnish them, other

circumstances must concur. What might be considered necessaries in one

case, would not in another. Montague v. Benedict, 3 Barn. & Cress. i3

an instructive case on this subject. This was assumpsit for goods sold, in

13
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The husband is bound, sometimes, by the contracts of his

wife, when he would not be bound, if it were not for the pecu-

liar circumstances of his family. If the husband go to foreign

parts, upon business, which detains him for years, there necessarily

resides in the wife a more than ordinary power to bind the hus-

band by her contracts, in providing for his family, and managing
his domestic concerns. (1) The case would be the same

81 when the husband II is incompetent to do business, by reason

of sickness or becoming a lunatic ;
although a lunatic is

not bound by his own express contract
;
yet when his wife con-

tracts for him, he is bound. Although there must of necessity

be the absence of consent in him, in such case, yet there can

be no doubt of his liability. Justice requires the performance

of such contracts
; and, on that account, he ought to be charge-

able.

The husband is bound by his wife's contracts for necessa-

ries for herself when he refuses to provide them. This rests

which it appeared that the plaintiff, a jeweller, in the course of two

months, delivered articles of jewelry to the wife of the defendant, to the

value of £S3. The defendant was a certificated special pleader, and lived

in a furnished house, the rent of which was £200 ; he kept no man ser-

vant, and his wife's fortune upon her marriage was less than £4000. She

had at the time of her marriage, jewelry suitahle to her condition. And
had never worn, in her husband's presence, any articles furnished

her by the plaintiff. It further appeared that the plaintiff, when
he went to the defendant's house to ask for payment, always inquired for

the wife, and not for the defendant. In this case it was held that the

goods so furnished were not necessaries, and that in the absence of any

proof of the husband's assent to the contract, the action could not be

maintained. In support of the authority of Montague v. Benedict, see

Shelton v. Hoadley, 15 Conn. Rep. 535. But if the husband permits his

wife to assume a style and appearance in life above her real station, he is

liable for necessaries suitable to such apparent condition. Hunt v. De
Blaquiere, 5 Bing. 550.

(1) Where a man deserted his wife and family, leaving her keeping a

boarding-house, without any other means of support, and did not return

to them, or make any provision for them, and the wife continued the busi-

ness, and conducted it in a reasonable and proper manner, to obtain the

means of support, it was held that the husband was liable for her contracts

made in the course of such business. Rotch v. Miles, 2 Conn. Rep. 638.

But in Benjamin v. Benjamin, 15 Conn. Rep. 347, it is said, that whether

the husband be abroad or at home, the wife is not presumed to be his

agent generally, or to be entrusted with any other authority, as to his

affairs, than that which is is usual and customary to confer upon the wife.
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wholly on the ground of its being a duty in him to provide

necessaries for his wife, which the law will enforce. His con-

sent is not necessary, and it can never be presumed, in the case

where he refuses to provide them for her. (a) If he should turn her

out of doors, and forbid all mankind from supplying her with

necessaries, yet he would be bound to fulfil her contracts for

necessaries. The case is the same if she depart from her hus-

band, with reasonable cause, and refuse to cohabit with him.

If she depart without reasonable cause, he is not liable on her

contracts for necessaries, unless he refuse to receive her into his

house again, and there maintain her. (b) By this it is not to be

understood, that he is obliged, when he receives her, to suffer her

to assume the prerogatives of a wife. He may refuse her his

bed, and prohibit her from sitting at his table, or managing the

concerns of his family. The rule is this : He must maintain

his wife. with necessaries, according to his rank in life, as long

as she cohabits with him; and when she does not, if she have

sufficient reason for refusing so to do ; but if she depart without

cause, he is not chargeable with her contracts for mainte-

nance. (1)

(a) Salk. US. Strange, 1214. (Z>) Stra. 375,

(1) Harris v. Morris, 4 Esp. Cas. 41; M'Cutchen v. M'Gahay. 11

John. Rep. 281; M'Gahay v. Williams, 12 John. Rep. 293. And if the

wife's situation is rendered unsafe by his cruelty and ill treatment, it is

equivalent to turning her out of doors. 3 Esp. Cas. 251 ; Boulton v. Pren-

tice, 1 Sel. N. P. 264; 2 Stark. 87. But no ill treatment short of personal

violence is sufficient. Harwoo'd v. Heffer, 3 Taunt 420. If the jury de-

cide that the wife had reasonable ground to apprehend personal violence,

the husband is liable. Houleston v. Smith, 3 Bing. 27; (where the case

in Taunton is disapproved of by the court.) And if the wife were justified

in leaving him. he cannot determine his liability by merely requesting her

to return. Emery v. Emery, 1 Young. & J. 501.

But if the wife departs from her husband without cause and without his

consent, he will not be chargeable. The leading case on this point, is

Manby v. Scott, 1 Mod. Rep. 12S. It was there held that if the wife de-

parts from her husband without his consent, and during her absence her

husband prohibits several persons, and among others. J. S. to trust her

:

and she afterwards makes a request to return and cohabit with him. but

he refuses to receive her, and J. S. sells her articles to a considerable

amount, which are found suitable to the degree of her husband, that he
was not chargeable. The case was thoroughly argued and examined in

the exchequer chamber, and determined as above by eight judges against

three. This case has since been often recognized as authority, and may
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If an husband turn away his wife, or treat her with such cruelty

that she is obliged to leave him, he is not only bound at

82 law by her contracts for necessaries, but llchancery will, on

her application, or that of a Prochein Ami, decree her a

separate maintenance, suitable to her degree and quality. The
fortune, which she brought to her husband, and his circum-

stances, will be taken into consideration, in settling what the

sum allowed shall be. After such decree; if the husband offer

to be reconciled, the court will suspend the payment of the

money to the wife, and order the money to be brought into court,

with liberty for the wife to apply for the same, if the husband

continue his ill usage. 1st Ch. Cas. 250. (a) (1)

It is the duty of the husband to maintain the wife ; and her

ability to support herself from her separate property, does not

discharge him from this duty, unless this separate property be

settled on her for her separate maintenance, (b) A wife had a

pension from the crown, for £300, payable annually to the wife,

as her separate property, determinable at the pleasure of the

crown. She had spent some time at Bristol, necessarily, for her

health, and expenses were thereby incurred. On the return of

the wife, the husband shut his doors against her, and refused to

pay the expenses so incurred at Bristol. Thomson, the person

who furnished lodgings and necessaries for the wife, brought his

action against the husband and recovered. There was no agree-

ment to live separate, nor was there any separate maintenance,

as a fund furnished by the husband to pay her debts. Although

the wife possessed abundantly the means of paying these ex-

penses, yet these means were her separate property, which ought

not to be expended in fulfilment of a duty which belonged to

the husband to perform, that of maintaining her. (2)

(a) Gary, 124. 1st Ch. Rep. 4, 164. 2d Ver. 493, 671, 752. (b) Burr. 2177.

now be considered good law. Where there was no special prohibition,

and she offered to return, the husband was adjudged to be liable ; 11 John.

Rep. 281 ; 12 John. 293 ; and this though the offer was made through the

medium of a third person, if the authority of such person be not ques-

tioned. 12 John. Rep. 293. Nor does the institution of a libel for a divorce

by her, alter his liability. Cunningham v. Irwin, 7 Serg. & Rawle, 447.

(1) See note 1, page 9, and cases there cited.

(2) But in an action against a husband for goods supplied to his wife,

living apart from him, the plaintiff must adduce some evidence of the cir-

cumstances of the separation, to show that the wife had authority to bind

her husband for necessaries. Edwards v. Towels, 6 Scott N. R. 641.



BARON AND FEMME. 82

If a wife elope with an adulterer, the husband is not liable to

maintain her, although she be willing to return. (1) It is said,

that when she elopes with an adulterer, and contracts for

necessaries, that he is not chargeable, althoughll the plain- 83

tiff had not notice of such elopement. This principle seems

to be liable to strong objections. It is not analogous to the case

of a servant, who has been in the habit of purchasing articles for

his master, by his authority, (a) In that case, although the rela-

tion of master and servant is dissolved, if the servant purchase

articles, under the pretence that they were bought for his mas-

ter, the master is chargeable, unless the seller knew of the dis-

solution of the connexion ; or unless it had become a matter of

such notoriety that notice might be fairly presumed. The rea-

son surely is as strong why the husband should be charged, in

case of elopement of his wife with an adulterer, unless the plain-

tiff had notice, or unless it had become a matter of notoriety. If

a wife, who is an adultress, lives with her husband, he is as lia-

able for her contracts as for those of a chaste wife.

There is a case in Bosanquet & Puller, page 226, which seems

to establish the opinion, that, if a man has a wife, living in a

state of adultery, and he separates himselr from her on that ac-

count, leaving her with the children born in wedlock, in a house

belonging to him, from which he removes, and she continues af-

ter this separation in the practice of adultery, the husband's lia-

bility for her contracts for necessaries depends on the knowledge

of the person (who furnishes the necessaries) of the manner of

her living. If he knew in what manner she lived in her hus-

band's house, the husband would not be bound ; if he did not

know, he would be bound. When an husband is out of the

(a) Stra. 647. do. 706. 6 T. R. Rep. 603.

Where husband and wife live separate, without the fault of the wife, who
has property under her control, if this is adequate to her support the hus-

band cannot be charged by her contracts. Cunningham v. Irwin, 7 Serg.

& Rawle, 247; Lockwood v. Thomas. 12 John. Rep. 248; Clifford v. Lay-

ton, 1 Moo. & M. 101 ; Hodgkinson v. Fletcher, 4 Camp. Rep. 70 ; Ozard

v. Darnford, 1 Sel. N. P. 261 ; Turner v. Winter. Ibid. Where a party

is expressly forbid to furnish the wife, in order to make the husband liable,

he must prove that the husband did not supply her with necessaries suita-

ble to her condition. Mott v. Comstock. 8 Wend. 544. And see Baker v.

Barney, 8 John. Rep. Fenner v. Lewis, 10 John. Rep. 38.

(1) Govier v. Hancock, 6 Term. Rep. 603; Harris v. Morris. 4 Esp.

Cae. 41; see also Rex v. Flintam, 1 Barn. & Adol. 227.
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country, and the wife dies, and a third person is at the expense

of her funeral, he shall recover of the husband, although the

husband never requested him to expend any thing on that ac-

count, nor assented to it after the expense incurred. It was the

legal duty of the husband to be at such expense. It was a mat-

ter of decency and necessity that such expense should be

84 incurred by II some person. The rule of damages would be
the money expended, if it did not exceed what was suitable,

according to the custom of the country, for a person of the rank
and fortune of the husband. 1 Hen. Bl. 90.

In 6 Mod. 171, there is an authority to show, that if a woman,
who elopes with an adulterer, and has thereby forfeited her dow-
er, be received again by her husband, she shall have dower, and
he is liable for her contracts for necessaries. (1)

When the wife does not cohabit with the husband, they hav-

ing separated by mutual agreement, and the wife has a separate

allowance ; if this separation be a matter of notoriety, the hus-

band is not chargeable for her contracts, although made for ne-

cessaries. («) When there is a separation by agreement, and
the wife, by her labour, earns a livlihood, the husband is not

chargeable. (2)

The husband, notwithstanding his liability to discharge the

contracts of a wife for necessaries, as long as she cohabits with

him, may forbid a particular person from trusting her : this may
be reasonable, to prevent her from running bim into debt, as it

might be to his bitterest enemy ; but if his particular prohibition

should become so extensive as to render it impossible or even

difficult to procure necessaries from any person who has not been

forbidden to trust her, such prohibition would be of no avail.

(*) (3)

It is said, in some authorities, that, if a Avife buys necessaries,

(a) 1 Salk. 116. 4 Burr. 2177. Salk. 118. (b) 6 Mod. 171. 2 Show. 283.

(1) Ante page 41, and notes.

(2) In these cases the law presumes the credit to be given to the wife

upon the strength of her separate estate. Baker v. Barney, 8 John. Rep.

72 ; Fenner v. Lewis, 10 John. Rep. 38 ; Mott v. Comstock, 8 Wend. 544

;

Ld. Raymond, 444.

(3) Manby v. Scott, reported at length in Bac. Abr. tit. Bar. & Feme.

But warning to a tradesman's servant is not sufficient warning to his master

not to trust her. Salkeld, 118 ; Ld. Raym. 1006. In all these cases, how-

ever, if the tradesman is able to show that the husband absolutely refused

to provide necessaries for Ins wife, he may be made chargeable.
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and sells or pawns them "before using, the husband is not charge-

able. If the only ground, on which an husband could be liable

for the contracts of the wife, were, that the articles purchased

came to his use, such a position would be correct. (1) But the

husband may be liable on the ground of permitting his wife

generally to purchase necessaries" for herself. He may also be

liable on the ground of general usage for a wife to purchase

such II necessaries as she sold or pawned. I therefore very 85

much doubt the soundness of the position before mentioned.

The husband might become liable, at the time of the contract,

on one or both of the grounds just mentioned
;
and no subse-

quent improper conduct of the wife ought to discharge him. If,

indeed, the vendor knew, at the time of the sale, that the arti-

cles were purchased with a view to sell or pawn, then it would

be reasonable, that the husband should not be charged ; without

such knowledge in the vendor, it seems inconsistent with sound

principles to say, that the husband is not liable on such contracts.

If a wife, without special authority, should attempt to bind

her husband by a deed in his own name, the deed would be

void. This is true, although it was in a case and for articles,

respecting which he would be liable to fulfil her contracts
; for a

wife cannot bind her husband by deed. The husband, however,

would be liable, the deed notwithstanding, on the assumpsit,

which the law raises in such cases, (a)

Although the husband is bound by the contracts of the wife

for necessaries
;
(b) yet a contract for money, loaned for the pur-

pose of being laid out in necessaries, and actually so laid out,

will not at law bind the husband, although in equity it is con-

sidered as obligatory upon him. There can be no reason given,

why, in such a case, both courts should not have the same

rule, (c) (2) If the rule of law be founded in reason, it is pro-

Co) 6 T. Rep. 176. (b) Salk. 337. 3 P. W.
(c) Hut. 105. Cases on the foregoing subjects.

(1) The authority in Salkeld, evidently the one referred to in the text,

is only to this effect, that if the wife takes up goods and pawns them before

they are made into clothes, the husband shall not pay for them, because

they never came to his use ; but it is otherwise, if they .are made up and

then pawned. So i( she pawns her clothes and borrows money to redeem

them, the lender will not be entitled to collect the money of the husband.

2 Show, 283.

(2) But there is this distinction, for which, in addition to the cases cited

in the text, see 1 Salk. 387 ; Prec. in Chan. 502 ; 1 P. Wms. 482.
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per that it should be the rule in equity ; if it be not, the courts

of law ought to adopt the rule as it is in equity.

If the wife be committed to prison for a crime, it seems the

husband is not bound to pay for necessaries furnished for her. (a)

86 ||
CHAPTER VII.

Debts due and owing from the Husband to the Wife, at the

time of Marriage : Debts which became due during the Cov-

erture : Debts which are not to be 'paid until after the hus-

band's death : His Conveyances of real Property before Mar-
riage : His Conveyances to her after Coverture : Articles of

Agreement betwixt Husband and Wife to live separately.

By the marriage, all debts due from husband to wife, which

may become due, during the coverture, are annulled. These,

like all other choses, are at the disposal of the husband
; and,

by the marriage, they are reduced to such possession of the

husband as they are capable of. A question has been made,

whether such a debt, the evidence of which remains entire

after the husband's death, does not survive to the wife against

the husband's executor, (b) For example, a note of hand, given by

the husband to the wife before marriage, is found entire after

the husband's death. This question must have arisen from a

supposition, that the husband had not reduced it to possession. I

apprehend, however, that no such conclusion can be drawn from

such a state of facts. It will not be contended, if a note, given

by him to any other person, should be found in his possession

entire, that this would furnish the smallest evidence, that such

a note remained an existing debt against his executor.

Contracts by the husband with the wife, previous to mar-

87 riage, containing duties not to be performed until after II the

dissolution of the coverture, which were entered into, with

a view of providing for the wife, or his issue by her, are binding

upon him, both in law and equity ; as for example, all covenants

to make suitable and specific settlements in consideration of

(a) 1 Mod. 128. 2 Vend. 155. 1 Lev. 445. 1 Ld. Ray. 1000. 2 Law. 16.

Stran. 1122.

(b) Cro. Car. 651.
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marriage to be had betwixt them. It is not material whether the

contract provides for settling real or personal property ; nor is it

material in what shape such contract appears. (1)

If the husband before marriage, execute to the wife, a bond to

become due on his death, such bond is good against the husband

;

and the wife is considered as much in the light of a creditor as

any other person. It was never denied, that such a bond amount-

ed to an agreement of the husband with the wife, at his death,

to give out of his estate to her the sum contained in the bond,

which might be decreed in chancery to be executed. This has

frequently been done under an apprehension that such bond was
in law annulled by the marriage, and no longer remained a valid

instrument, capable of being enforced in a court of law. There
was, however, no necessity of resorting to a court of equity, in

such a case, (a) In the case of Smith and Stafford, Hobert, 216,

and Cage and Actan, L. Raymond, 515, it was determined, that

a bond given to a woman, in contemplation of marriage, to be-

come payable to her on the death of the obligor, her husband,

was binding at law upon the executor of the husband. As these

judgments were rendered by a divided court, it seems, however,

to have remained a question, for a long time, whether those cases

were law.

It was always admitted, that such a bond was good evidence

of an agreement which chancery would execute. The practice

of resorting to chancery, in most cases of this kind, and the

decrees of chancellors, seemed to corroborate the opinion that

such bond was released at law, (6) by the marriage, as con-

tended by Lord Holt, in the II case of Cage v. Acton, with all 88
(a) Comyn's Rep. 67. Carth. 512. (b) 2 Ver. 4S0.

(1) Wherever the agreement is fair, and in accordance with the spirit

and policy of the law, equity will always enforce its specific performance.

10 Serg. & Rawle, 447. In Pulvertoft v. Pulvertoft, IS Ves. 92, it was
held that equity would compel a specific performance of an ante-nuptial

agreement, at the request of any person coming within the influence of the

marriage consideration, in favor of collateral relations, and all who rest

their claims upon a valuable consideration- See also Bradish v. Gibbs, 3

John. Ch. Rep. 550. An ante-nuptial contract, founded on a valuable

consideration, such as marriage, cannot be affected by fraud in the settler,

provided the other party is innocent. Magniac v. Thompson, 7 Pet. U. S.

Rep. 348. In North Carolina and Tennessee, these settlements must be

registered in order to make them binding upon the property of the settler, as

against his subsequent creditors. 2 Dev. and Batt. 391 ; Stat, of Tenn.

Z831.

14
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the force that could grow out of technical reasoning. This

question is now put at rest by the unanimous decision of the

court, 5th Term Reports, 381. In that case it was determined

that a recovery might be had in a court of law, on such bond,

against the husband's executor. Although it is now settled, that

a bond given by the husband to his intended wife, to be paid to

her by his executors, after his death, is not avoided by the marriage,

but is recoverable at law; yet a bond given to her, the condition

of which was to make a settlement on her, is avoided by the

marriage, and cannot be sued at law. In chancery, however,

such a bond is sufficient evidence of an agreement to make a

settlement, and will be specifically enforced. In both cases the

contract is binding. In the former, the intention of the parties

could be carried into execution, by such a judgment as a court

oflaw could render. In the latter, the intention of the parties could

not be carried into execution, otherwise than by a specific perform-

ance, which could be decreed only by a court of chancery. (1)

The husband, before marriage, made provision for his wife, by
an instrument in writing, allowing to her a certain sum of money,

to be paid to her by his executors, after his death; and she,

during coverture, by writing, releases his executor from the pay-

ment; such release is not valid. Brown. 15.

An husband gives a bond before marriage, to leave his inten-

ded wife a certain sum, if she survived him. It was decreed in

chancery to be paid before other debts. Where the husband

gave to his intended wife, a bond for the payment of a sum of

money, in case she survived him, and afterwards became a bank-

rupt ; the chancellor refused to stop any thing by way of divi-

dend, out of the bankrupt's estate, to answer this contingent

demand, when it should happen. In the case of a bottomry

(1) The case of Milbourne v. Ewart et. al." 5 Term. Rep. 381, is very

strong to the point that the bond is not released by the marriage of the

parties, where it was intended for the benefit of the wife if she should sur-

vive. Lord Kenyon in that case observed, that he readily acceded to the

general proposition, that a person by marrying his creditor releases the

debts of his wife, but lamented that Lord Holt should, in 1 Ld. Raym.515,

have had recourse to such flimsy and technical arguments to enforce a

case so directly against law and conscience, as that a man could not bind

his property in favor of his wife, and could not make it liable to the pay-

ment of a bond executed before marriage. No case is probably to be found

in the modern decisions of sufficient authority to overthrow the reasoning

of Lord Kenyon in this case, and its doctrine may now be relied on as good

law.
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bond, | (which, when made, was a contingent demand; for

its payment depended upon the safe return of the ship,) where

the ship returned safe, before the dividend was made, the

obligee in the bond was let into a share of the dividend. March

1728. Chawell vs. Cassonets.

When separate property has been provided for the wife, by

articles previous to marriage, if such wife elope from her husband,

and even live in a state of adultery
;
yet, upon a bill in chancery

by the wife for a specific performance, it will be decreed against

the husband, (a)

When a contract is executed betwixt husband and wife, before

marriage, of personal property, being a gift by the husband to

the wife
; such property, on marriage, belongs to the husband. (1)

A gift, therefore, by the intended husband to the wife,'would be

perfectly idle, unless it was so given as to belong to her for her

sole and separate use. A conveyance by him of real property to

his intended wife, whether in the form of an ordinary convey-

ance or a marriage settlement, is as binding on him, after mar-

riage, as any deed executed by him to any other person. It is a

maxim of the common law, that the husband and wife cannot

contract with each other, during the coverture, The reason as-

signed is, that they are one person in the eye of the law, and that

it would be absurd for any person to contract with himself. The
maxim is generally correct, that an husband and wife cannot

contract with each other
; but the reason assigned has no foun-

dation in truth. The law does not view the husband and wife

as one person ; for a deed or devise of land to a wife, vests in her,

and not in the husband. As to real property, then, they are two

distinct persons. So, too, on the death of some ancestor or kin-

dred, real property may descend to her in fee ; and, to this

inheritance, the husband has no title, except to the usufruct, du-

ring the coverture, and to the courtesy afterwards. In obe-

dience to this maxim, it I! seems to have been a rule of the 90
common law, that the husband and wife could not convey

(a) 3 P. Wms. 268.

(1) But there are some instances in which personal property may be-

come vested as a gift in the wife by operation of law. As where the hus-

band takes a joint obligation to himself and wife for a debt due to himself

alone, it is a gift to the wife, who takes as a joint purchaser, and by survi-

vorship, and in her own right, unless the proceeds should be wanted on a
deficiency of assets for the payment of creditors. Gibson v. Todd 1

Rawle, 455.
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their lands to each other. That the wife's conveyance of her

real property should not be binding on her, is founded in reasons

which are in no measure dependent on the idea, that the husband

and wife are one person. («) The wife ought not to be bound

by her contracts, with the husband, whilst under his coercion.

Those reasons obviously do not exist in the case of the convey-

ance of real property by the husband to the wife. I apprehend

that, in this case, the influence of the before mentioned maxim,
is extended beyond the limits which ought to be assigned to it.

A, the husband of B, cannot convey real property to B. Yet if

A conveys to C, a third person, who, by agreement, immediately

conveys to B, A does in fact convey to B through C, who is only

a conduit pipe, through which the title is conveyed to B. Can
any good reason be assigned why A should not convey directly

to B, instead of pursuing such a circuitous route 1 If the object

of the law were to prevent husbands from conveying their real

property to their wives, such circuitous conveyance would be

void. It would be a fraud upon the law : It would be attemp-

ting to do that indirectly, which by law cannot be done directly.

It would be an evasion of principle, which the law would not

endure. It is acknowledged, that such a conveyance by A to C,

and then by C to B, would be valid. It is clear that such mode
of conveyance answers no purpose, except to preserve entire,

without infringement, a maxim, in preserving which there is no

conceivable utility. (1)

Since the statute of uses, A can convey to B without the in-

00 Cok. Lit. 112. do. 187.

(1) Such is the method of conveyance between husband and wife in con-

stant use in Vermont. Such conveyance from the husband would un-

doubedly be void as against his creditors at the time of the conveyance,

but for debts accruing subsequently the estate conveyed would not be

holden. But where the conveyance after marriage is made in pursuance

of an ante-nuptial agreement, the conveyance is good, both against sub-

sequent purchasers and creditors, for in such case the marriage is held to

be a valuable consideration to support it. Such is the doctrine of Reade v.

Livingston, 3 John. Ch. Rep. 550 ; though a voluntary settlement, without

such previous agreement, was held to be void as against creditors existing

at the time the contract was made, but if the husband was not indebted at

the time of the conveyance, it was good against subsequent creditors.

Thompson v. Dougherty, 12 Serg. & Rawle, also supports the doctrine,

and it has received the assent of the Supreme Court of the United States,

in Sexton v. Wheaton, 8 Wheaton, 229.
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tervention of a deed to B from a third person : As if A should

convey to for the use of B, the statute immediately attaches

itself to such conveyance, and vests the title in the cestuy

que use. (a) In Connecticut, where we have no statute of 91

uses, the common law circuituitous mode is in constant

use. (b)

Although it is a general rule, that a contract, made betwixt

a man and his wife, is not valid
;
yet there are sundry instances

in which the husband having permitted the wife to take the

benefit of the sale of certain articles, and she having gotten the

avails of the articles sold, equity has considered such property

as the separate property of the wife. There is a remarkable

case of this kind in 3 P. Wms. 337. The wife had, with the

leave of the husband, sold for her own benefit, butter,- poultry,

and similar articles ;
and, in this way, had collected an hun-

dred pounds. This money the husband afterwards borrowed of

the wife, and died. It was holden that the executor of the hus-

band should pay it from the husband's estate ; there being no

deficiency of assets to pay creditors, (c) A wife agreed with her

husband to sell her lands, and the husband agreed with the

wife, that part of the purchase money should be the wife's sepa-

rate property. She accordingly levied a fine of her land, and

such part of the purchase money as was agreed, was put into

the hands of trustees for her benefit. It was decreed in chancery,

that this money should not be liable for the husband's debts. A
voluntary promise from the husband to the wife, being only

executory, has never been decreed in chancery to be performed.

Articles of agreement entered into between husband and wife,

to live separately, are recognized both in the courts of law and

equity. The parties are bound by all the legal covenants en-

tered into ;
and those marital rights which the husband in such

articles renounces, he can never resume. (1) If he covenant to

(a) Co.Litt. 112. (b) 2 Rol. Abr. 788. Plowd. 711. Dyer. 106.

(c) 2 Ver. 68.

(1) The question, whether an agreement made between husband and

wife, during coverture, to live separately, is valid in law, has been a sub-

ject of much discussion in the English courts of law and chancery. It was

formerly held that such an agreement was void, and so Lord Eldon inti-

mated in the case of St. John v. St. John, 11 Vesey, 530. His lordship

placed it upon the ground that, it was against the policy of the law, and

consequently void, inasmuch as such settlements, creating a separate

maintenance, by a mere voluntary agreement, between husband and wife,
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allow the wife a separate maintenance, he will be compelled in

equity to fulfil such covenant. If he covenant to live separately,

he forever renounces his marital rights to her person. Of
92 course II she is entitled to all acquisitions of property which

may arise from her personal services. He can never re-

cover any thing of the man, who should take away his wife so

separated, or maintain a suit against any man for criminal con-

were in their consequences destructive to the indissoluble nature of the

marriage contract; and treated it as one of the most serious questions that

could be discussed in a court ofjustice. In Worrall v. Jacob, 3 Merrivale's

Rep. 256, it was considered as settled, that chancery would not carry into

execution such articles between husband and wife, though it was admitted

that an engagement between the husband and a third person, as a trustee,

though originating out of, and having reference to a separation, were valid

and would so be considered in chancery. The reason of this decision was

said to be, that if such agreements were enforced it would give the parties

power to alter the duties growing out of, and the effect of the marriage

contract, and to effect, at their pleasure, a partial dissolution of it. There

seems to be no reason why the mere introduction of a trustee should be

sufficient to enforce the agreement in chancery. It certainly makes no

difference with the effect of the contract. If, as having a tendency to the

dissolution of the marriage contract, it is against the policy of the law in

the one case, it most clearly is in the other. It is not now necessary to seek

for the reason of this anomaly, for the balance of authorities, both in Eng-

land and the United States, is in favor of sustaining such an agreement

with or without a trustee. Carson v. Murray, 3 Paige Ch. Rep. 483; Reed

v. Beazeley, 1 Blackford's Indiania Reports, 97 ; (see the high compliment

to the authority of the latter case in note, 2 Kent Com. 176.) Ross v. Wil-

loughby, 10 Price Rep. 2 ; 2 Raithby's Vernon, 3S6, in note ; Rodney v.

Chambers, 2 East, 383 ; Cooke v. Wiggins, 10 Vesey, 191. But the intro-

duction of the fiction of a trustee places the agreement valid both in law

and chancery. 2 Kent Com. 177, vide also, Nurse v. Craig, 5 Bos. & Pul.

148; Hindley v. Westmeath, 6 Barn. & Cress. 100; Shelthar v. Gregory,

2 Wend. 422.

The course of decisions upon the effect of such agreements has been

very uniform in the United States. Randall v. Murgatroyd, 4 Dall. Rep.

304, 307 ; Browning v. Coppage, 3 Bibb, 37 ; Crostwaight v. Hulkinson, 2

Bibb, 407; Magniac v. Thompson. 1 Baldwin's C. C. U. S. Rep. 344;

Scott v. Loraine, 6 Munf. 117; Bray v. Dudgeon, ibid. 132 ; Tyson v.

Tyson, 2 Hawks. Rep. 472. But in Connecticut, the decisions are differ-

ent, and seem rather to follow the course pointed out by Lord Eldon in St.

Johnv. St. John. In Debbie v. Hutton, 1 Day's Rep. 221, it was held that

an agreement between husband and wife, during coverture, could not be

enforced in chancery ; but in another, with the assistance of a trustee, it

was held to be binding. Nichols v. Palmer, 5 Day's Rep. 47.
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versation with her. (1) He has no right to her person
; and

of course receives from such a transaction, no greater injury

than any other member of the community.

If he should attempt to seize upon the person of the wife, the

courts of law will interfere to give redress, though not in a suit

brought by the wife against the husband. It has been determi-

ned, that a seizure of the wife, in such a case, is a breach of

peace ; though it was done with an intent that she should live

with him.

Where she was brought up before the court on an habeas

corpus, and dismissed, it was holden by the court, that an at-

tempt to seize her was a contempt of court.

Mrs. Lester's case, 8 Mod. 22, is an authority to prove, that

an husband, after an agreement betwixt him and his wife to

live separately, cannot compel her to cohabit with him. The
court held such contract binding upon both, until they had dis-

solved it by living together. (2)

Settlement of property upon a wife, by articles of separation,

does not affect the rights of purchasers or creditors, unless there

be a covenant, on the part of some friend of the wife, or her

trustees, to indemnify the husband. (3)

An husband settles on his wife, after marriage, certain lands

for her separate maintenance, under articles of separation
; al-

though this land is not her separate property, and may be liable

to creditors
;
yet, if creditors do not take it, she is entitled to

the usufruct. By the settlement, he has renounced in her favor,

all claims to the usufruct. As he has no control over it, or inter-

est in it, if she save money out of the profits, it is her own,

she may convey it by will. (4)

(1) This doctrine is not without contradictory authorities. Chancellor

Kent seems to be of opinion, that the wife, after such separation, still re-

tains the character of a married woman ; and that the husband may recover

damages for adultery committed with the wife while living apart from him,

though the adultery does not cause any forfeiture of the provision under

the deed of settlement. 2 Kent's Com. 178, in note. Roper on Husband
and Wife, by Jacob, 301-322.

(2) A subsequent reconciliation, and return of the wife, will destroy the

deed of separation. 1 Jacob, 145. (3) Vide note to page 91.

(4) Bac. Abr. tit. Baron & Feme, M. Gage v. Lyster, 2 Bro. P. C. 4 ;

Stephens v. Olive, Bro. P. C. 90 ; Worrall v. Jacob, 3 Merrivale's R. 256 ; 1

Roper, 205. So the wife may give or lend the income of her separate es-

tate to her husband, who will be accountable for it. Towers v. Hayner,

3 Wharton's Penn. Rep. 48.
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II That courts of chancery have often decreed a separate

maintenance, is indisputable. It seemed, until lately, to be

understood by all lawyers and judges, as settled law, that, in all

cases of separation, where the separation rested upon an agree-

ment, courts of chancery had the power of decreeing a separate

maintenance. Some late decisions have rendered this doctrine

questionable. 2 Ves. 352.

The profits made by a wife, of her separate estate, are at her

disposal. Pr. in Chan. 255.

In 9 Mod. 68, 70, 79, there is an authority to show, that prop-

erty devised to a femme covert, may be holden to be her separate

property, the intention of the testator being fairly understood,

taking the whole will together, although it were no where in

the will declared to be his intention. (1)

If the husband covenant to suffer the wife to receive and en-

joy any legacy, that may given to her, his right to such legacy

ceases.

So, too, where he covenanted to renounce his right to the usu-

fruct of her real property, and she conveyed, by the ordinary

mode of conveyance, not by fine or common recovery, and with-

out joining the husband in the conveyance, it was held a valid

conveyance, and I apprehend on the most substantial grounds, (a)

No reason can be given why the husband should join, when he

had no interest in the thing sold.

This doctrine, that the articles of separation are binding, is

fully recognized by a series of decisions that have never been

controverted. Husband and wife articled to live apart, with an

allowance by the husband of a separate maintenance to the wife.

The husband afterwards pretended, that he was reconciled to the

wife, and forcibly seized upon her person, (b) The court set her

at liberty, on the ground that the agreement should bind both

until both agreed to cohabit together, (c) So in Burrow the

94 court II
held such an agreement to be a formal renunciation

(a) Stra.478. 2 Atk. 511. (b) 8 Mod. 22. (c) Bur. 452, 497. and 542.

(1) To this point see Beable v. Dodd, 1 Term. Rep. 193 ; Horseman v.

Abbey, 1 Jac. & Walk. 381; Jameson v. Brady, 6 Serg. & RawJe, 467;

Torbert v. Twining, 1 Yeate's R. 432 ; Perry v. Boileau, 10 Serg. & Rawle,

208 ; Evans v. Knore, 4 Rawle, 497. But the intention of the testator to

deprive the husband of any benefit from the property must be clearly ex-

pressed, or at least the fair inference from all the provisions of the will.

Carroll v. Lee, 3 Gill. & John. 504 ; Bouvier's Ed. of Bac. Abr. tit. Bar. &
Feme, M.
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by the husband of his marital rights, to compel his wife to

live with him. The same doctrine is held in Vernon and Pre-

cedents in Chancery, and a case in Brown's Chancery, (a) These

cases fully prove, that the husband is bound by such, his agree-

ment ; and that every agreement,, thus made by him, yielding up

his marital rights, or providing for his wife thus separated, is

valid.

Any agreement entered into to provide for the support of the

wife, in case it should be necessary for husband and wife to sepa-

rate, has also been held a binding agreement.

It was urged, in this case, that it was contrary to sound policy,

to give effect to an agreement which had a tendency to facilitate

a separation betwixt husband and wife; (b) but the court gave effect

to the agreement. The court observed, that many contracts had

been established, which had that tendency; that however it

might have been better policy to have considered such contracts

as vicious, yet the question had been laid at rest, for a long period,

by repeated decisions ; that sanctioning articles of separation had

this tendency, and yet this doctrine could not now be called in

question ; that provision for pin-money, or any separate provis-

ion for the wife, tends to render her independent of the support

and protection of her husband ; but that all those points were

well established, and could not now be rejected, on the ground of

supposed illegality in such transactions..

The court considered a case in Ventris, as supporting the de-

cision in this case, and also a decision in Vernon, as a case in

point, (c) Here the husband, having treated his wife ill, gave

her a note, that if he should ever again maltreat her, she

should have £3000 for her own use. The husband having

again mal-treated his wife, the court decreed the note to be

paid. Whether it is the best policy, II that such contracts 95

should receive the countenance of courts of justice, is not

now necessary to be examined. That it is not contrary to sound

policy, we have this evidence, that lex ita scripta est. When
this question is viewed on one side only, we may be led to con-

clude, that it had been better to have established a doctrine

opposite to that which now prevails. There can be no doubt,

but that the indulgence given to wives, by this doctrine, has

been often abused by proud, vicious women. On the other hand,

we ought to remember, that husbands are not always perfect.

(a) Ver. 386. Pr. in Chan. 614 and 496. Bro. Cha. Ca. 614.

(&) 2 East._832 (c) 2 Vent. 217. 2 Ver. 67,

15
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They have their caprices, vices and follies, as well as wives,

Whatever evil may have resulted from those decisions, great

good has also been the consequence. Many an amiable, virtuous

wife has
3
by this means, been secured against the tyranny and

brutality of an unfeeling, dissipated, libertine husband, and de-

livered from poverty, distress and the most shameful abuse.

Many families of children have been provided for, and so edu-

cated as to become the ornaments of the age in which they lived
;

who, had it not been for those decisions, would' have been lost

to the world
; or, what is more probable, have been a curse to it.

I acknowledge, I feel no disgust at a doctrine that has such a

powerful tendency to promote the comfort of the better half of

the human race. In Brown's chancery cases, (a) we have the

opinion of Justice Buller, upon the effect or articles of separation.

If it be law, says he, that, after separation, with a competent

allowance, by husband to the wife, for maintenance, the hus-

band cannot be sued for the debts of the wife ; if she can be sued

alone
;

if a second husband be liable jointly with her, for debts

contracted during separation
; if the articles are such a formal

renunciation of marital rights, the husband cannot seize the

person of the wife, without being guilty of a breach of peace

;

if all, or any of these be law, they will go a great way
96 toward proving, II that after such separation, the wife shall

be considered, in all respects, except for the purpose of

marrying again, as a femme sole. All these points, he observes,

have been determined ; and I know of no reason why these

decisions should not be as religiously and sacredly observed, as

any judgments that ever were rendered by any set of men ; for

1 believe that they are founded in good sense, and adapted to

the understanding, the welfare and interest of mankind. It is

fully settled, that when there are articles of separation, purport-

ing a perpetual separation, that no offer by the husband, to

receive such wife again, and maintain her, will prevent chance-

ry from executing the agreement. Nothing but the mutual agree-

ment of the parties to cohabit together, will ever discharge the

husband from performing the covenants contained in the articles.

A covenant on the part of the husband, to pay annually such

a sum, for a separate maintenance to his wife, will be enforced

against him ; but against creditors, such an agreement, being

voluntary, cannot prevail, (b)

(a) 2 Br. in Chan. 384, 5. (b) 2 Ver. 386. P. in Can. 497. Stra. 478.

2 Atk. 511. 3 do. 547. 2 Bro. in Can. 90. 3 do. 614.
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Property assigned by the husband to a trustee, to maintain hi.s

wife, upon articles of separation, is not her separate property,

nor can she dispose of it, as granting an annuity. It would be

unreasonable to admit this idea, since articles of separation,

whatever effect they may have between themselves, can have
no operation where third persons are concerned ; for, if she should

become a pauper, the parish might call upon her husband to

maintain her. Her husband's settlement would be her settle-

ment
;
and her husband would be liable with her for her slan-

der or trespass. It is because they live separate, that the hus-

band cannot be sued, for no credit is given him. She cannot be

sued, unless he has renounced his right to the person of his wife
;

for if she could be sued on her contracts, the person of his

wife might be taken from him II without his consent. When 97

that right is renounced, by articles of separation, I perceive

no reason why she should not be liable on her contracts. 3 Ves,

Jr. 443.

Notwithstanding some doubts which have been entertained^

we may safely conclude, that when husband and wife agree to

live separate, and the husband covenants with a trustee to allow

a certain maintenance to the. wife, or gives a bond to a trustee,

such covenant or bond is binding on the husband. It has been

contended that it is in the power of the husband to set aside

such obligations, by offering to receive his wife into his family,

but equity decrees otherwise; proceeding upon the ground, that

such an agreement cannot be dissolved without mutual consent.

It has been contended, that to give efficacy to such an agreement,

the trustee must covenant to indemnify the husband against the

wife's debts, as was the case in 2 Vern. 386. See also Pr. in Can.

496 ; but this is not necessary to enable the court to enforce the

contract. In 2 Atk. 511, the court decreed the trusts to be per-

formed against the husband, when there was no covenant to

indemnify the husband. The same point was fully settled in

10th Ves. 191. It will be remembered, that this right is consid-

ered as so vested in the wife, that if the trustee should refuse to

bring forward a suit, the wife may file her bill by her prochehi

ami to enforce the contract, as was the case in 10 Ves. 191.

Although chancery has enforced such contracts, their legality

has been questioned in courts of law ; but it is now fully settled

that such contracts are valid at law. 2 Vent, 217. 2 East. 2S3
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Such contracts will not be enforced to the prejudice of creditors.

2 Atk. 511. 599. 2 Br. in Chan. 90. (1)

(1) Upon a consideration of the decisions upon the subject of agreements

for a separate maintenance, the following conclusions are readily arrived

at. First, that they are valid and will be enforced both at law and in

equity, without the intervention of a trustee to support them. Secondly,

that they are valid both against purchasers and creditors, when made in

pursuance of an agreement in writing, entered into by the parties anterior

to the marriage ; the marriage, in such case, being a valuable considera-

tion for the settlement, and that when made after marriage, though void

as against creditors at the time of the conveyance, they are valid against

subsequent purchasers and creditors—and Thirdly, that they are not con-

trary to the spirit and policy of the law. It would indeed be strange that

when, from family discords or otherwise, a separation between husband and

wife becomes indispensably necessary to the happiness of both, that the

law should refuse its sanction to a provision made by the husband to

shield the wife, where he is amply able and willing to place her in a situa-

tion, where she will be protected from poverty and want, and no longer be

a burden upon her friends ; or when his brutal insults may have driven

her forth upon the world, that the law should not grasp at that momentary

relaxation of his barbarity, which influences him to provide such a settle-

ment for his wife. But this question is now to well settled to be longer

susceptible oflitigation; and the courts of law and equity, both in England

and the United States, now almost universally lend their assistance in car-

rying out the humane provisions in support ofthe wife. Fitzer v. Fitzer, 2

Atk. 511 ; Cooke v. Wiggins, 10 Ves. 191 ; Rodney v. Chambers, 2 East.

283; Rossv. Willoughby, 10 Price, 2; Todd v. Stokes, 1 Salk. 116; Nurse

v. Craig, 5 Bos. & Pul. 148 ; Hindley v. Westmeath, 6 Barn. & Cress.

200; Sheltharv. Gregory, 2 Wend. 422; Carson v. Murray, 3 Paige, 483;

Rogers v. Rogers, 4 Paige, 516 ; Reed v. Beayley, 1 Black. Ind. Rep. 97

;

Rundle v. Murgatroyd, 4 Dallas, 304; Magniac v. Thompson, 1 Bald. C. C.

U.S. Rep. 344; Scott v.Lorraine, 6 Munf. 117; Bray v. Dudgeon, ibid. 132;

Tyson v. Tyson, 2 Hawks, Rep. 472 ; Crostwaight v. Hutchkinson, 2 Bibb,

407 ; Browning v. Coppage, 3 Bibb, 37 ; and see also, Bingam on Infancy

and Coverture ; Roper on Husband and Wife, passim.
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CHAPTER VIII.

Contracts by which a wife may bind herself. The Husband's

Power to dissent to the Wife's Purchase, and to divest the

Wife of Real Property purchased by her.

When may a wife so contract as to bind herself, and when
not?

It is a general rule that a wife cannot so contract, as to bind

herself; her contracts are said to be void in law. The princi-

ples on which this doctrine is founded are two : 1st. The right

of thehusband to the person of his wife. This is a right guarded

by the law with the utmost solicitude
;

if she could bind herself

by her contracts, she would be liable to be arrested, taken in exe-

ecution, and confined in a prison
; and then the husband would

be deprived of the company of his wife, which the law will not

suffer. 2d. The law considers the wife to be in the power of

the husband; it would not, therefore, be reasonable that she

should be bound by any contract which she makes during the

coverture, as it might be the effect of coercion. On the first

ground she is privileged for the sake of her husband ; on the last,

for her own sake.

Notwithstanding this doctrine, cases are to be found in the

books, where the wife has been held liable on her contracts entered

into during coverture. The true criterion, by which we deter-

mine whether she is liable or not upon her contracts, is, whenev-
er the aforesaid marital right can be effected, and whenever we
can presume a possibility of coercion, her contracts are utterly

void ; but ifwe can find a case when no martial right can be

II affected, and every presumption of any possible coercion 99

is removed out of the way, the wife is bound. (1)

The words of that distinguished character, Lord Hardwicke,
in 1 Ves. 305, are these : The disability arising from coverture,

is not for want of discretion, but because she is under the power
of the husband

;
this position I take to be correct, and the con-

sequence is clear, that when she ceases to be under his power
there is no solid objection to her managing her own estate as she

chooses, if no marital right is affected by it. Thus it was hol-

den, that the wife of a man, who was banished the realm,

could contract, could sue and be sued in her own name
; for, in

(1) 2 Kent. Com. 150; 1 H. Black. Rep. 346.
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this case, no right of the husband could be infringed. («) He
was already deprived of the company of his wife, and her con-

finement in prison would not deprive him of his wife to any
greater extent than was already the case : neither could she be

under any coercion; all presumption of this was removed by
his banishment, which prevented any possible access to her. (1)

This case has always been admitted to be law ; and I appre-

hend it demonstrates, that coverture, of itself, is no disqualifi-

cation of a wife from so contracting as to bind herself, unless

some right of her husband, or of herself may be affected by it

;

for no man can deny, in the case put, but that the wife is

still the wife of the banished man, his banishment notwith-

standing. I know it is said that the person banished is

considered as civiliter mortuus ; but in this position there is no

truth. If he were civiliter mprtims, his wife would be in fact a

femme sole, and could marry again, without obtaining a di-

vorce, and it will not be pretended that she can. Could admi-

nistration be granted on his estate, as on the estate of a deceased

person? I trust not. Again, it was determined, that the wife

of a man who had abjured the realm, might so contract as to

hind herself. (2)

100 II The same reasons exist in this case as in the last
;
(b) it

was then determined, that the wife of an alien enemy might so

contract as to bind herself; for the same-reasons,no right of the

husband could be affected by her contracts ; for he could not

not enjoy the company of his wife, nor could she be under the

coercion of the husband, so that no right of his could be in-

fringed. It was then determined, that the wife of a man trans-

ported for seven years, might bind herself by her contracts, on

the same principles which govern the other cases before men-

(a) Baron and Femme, 66 Co. Litt. 133. Rol. 400. Moor. 556.

(a) Salk. 116. Comb. 402. Lord Ray. 147. 2 Salk. 646.

(1) But it is expressly laid down by the best authorities, that a husband

who is banished the realm is accounted, in law, civiliter mortuus, and hence

the reason of the decisions. It is the established doctrine that in such

case the wife may sue or be sued in her own name, nor is there any dis-

tinction, where the husband has abjured the realm, see next note.

(2) The following authorities fully sanction the right of the wife to sue or

be sued, where the husband is chillier mortuus. Bac. Abr. tit. Baron &
Feme, M ; 2 Kent's Com. 154 ; Robinson v. Reynolds, 1 Vik. Vert. Rep.

174. where all the cases on this point arc crittcally reviewed by Ch. J.

Skinner.
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tioned. (1) In the two last cases, there never was, and never

can be, any pretence that the husband was civiliter mortuus^

and I have never heard that the authority of these cases has

been shaken, or attempted to be shaken. (a) Since these determin-

ations, the question has arisen vyhether a woman, living sepa-

rate from her husband by articles of agreement, with a separate

maintenance, can so bind herself as to be liable on her con-

tract : a course of decisions seemed to have established it as an

(a) 1 Brown. Chan. 7, 308.

(1) It has long been settled, that the wife of an alien may contract so

as to bind herself; and the doctrine is too well established to be contro-

verted. The case, cited by the author, from 1 Ld. Raym. 147 ofDeny v.

the Duchess of Mazarine, placed this right of the wife on the ground,

that it came within the doctrine of the common law, where the husband

had abjured the realm ; although in that case, the husband had been

divorced in France, which, of itself, might have been a sufficient reason for

the decision. The cases of Walford v. the Duchess of Pienne, 2 Esp. N.

P. R.554 ; DeGaillon v. L'Aigle, 1 Bos. & Pul. 357; Carroll v. Blencow, 4

Esp. N. P. Rep. 27 ; Franks v. the Duchess of Pienne, 2 ibid. 587; Grego-

ry v. Paul, 15 Mass. Rep. 31 ; Robinson v. Reynolds, 1 Aik. Vt. Rep. 174;

Troughton v. Hill, 2 Hayw. 406 ; Abbott v. Bayley, 6 Pick. 89, are strong

authorities in support of the position of the text. But the wife of a per-

son who has been absent six or seven years in the East Indies, cannot be
considered as a feme sole. Commonwealth v. Collins, 1 Mass. Rep. 116.

Nor will any mere temporary absence of the husband entitle her to be so

considered. Robinson v. Reynolds, ut supra. But where the husband was
a convicted felon, and sentenced to transportation for fourteen years, the

wife was held liable to be made a bankrupt where she traded on her own
account. Ex parte Franks, 1 Moore & Scott, 1.

In Gregory v. Paul, 15 Mass. Rep. 31, it was held that where the hus-

band had deserted the wife, who came to this country and remained for five

years, and during that time lived and maintained herself as a feme sole

and the husband was an alien who never had been here, that the wife

might take a legacy, and sue and be sued, as a feme sole. So where he
had deserted his wife, and refused to perform his marital duties, the ac-

quisitions of property by the wife, during such desertion, are her own, and
she may dispose of them as she pleases. Starett v. Wynn.^17 Serg. &
Rawle, 130, and if the husband depart from the state and take up his resi-

dence in a foreign country, the wife is entitled to the same privileges.

Bean v. Morgen, 4 M'Cord, 148 ; Brown v. Killingworth, ibid. 429 ; and
Bee also Rabe v. Hanna, 5 Ohio Rep. 531. If any cause of action accrue
to the wife, while the husband is civiliter morluus, it will belong to her after

his death. Cornwall v. Hoyl, 7 Conn. Rep. 420.
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indisputable point, that she could
; (6) a very different opinion,

however, has been entained bymany eminent lawyers ; they con-

tended that these cases introduced new principles, wholly un-

known to the common law ; and the authority of those decisions

have since been shaken by subsequent opinions ; it must, therefore

at present, be considered as quest io vexata.{l) That we may deter-

mine on which side the truth lies, we will inquire, is any martial

right of the husband infringed? Certainly not ; for, by his own
agreement, and such an one as the English law recognizes as

valid, he has renounced all claim to her person. It is, therefore,

immaterial to him whether she resides in a palace or a dungeon

;

on his account, therefore, there can be no objection why she

should not so contract as to bind herself. Is she under any co-

ercion of the husband ? Certainly not ; for she is wholly

101 out of his power, and in the II enjoyment of all that liberty

of acting, which is enjoyed by an unmarried woman.
Those contested decisions, then, have introduced no new prin-

ciples, but have applied old established principles to new cases.

I do not contend, as has been done by some, that she was liable

on account of having a separate maintenance ; that will have
the effect of securing him from any liability to fulfil her con-

tracts for necessaries. But it does not follow, that because he is

not liabe, that she is ; for when she elopes with an adulterer,

the husband is not liable for her contracts for necessaries, neither

is she herself. The ground on which I place it, is, that they lived

separate, under articles of agreement, which were binding upon
them

; by which articles the husband renounced all his rights to

the person of his wife, and placed her beyond the reach of any
possible coercion. The cases would have been determined in

the same manner, if there had been no separate maintenance
;

for they proceed upon the ground of rendering her liable to the

extent of her contracts. Whereas, if the fact of having a separ-

ate maintenance were the ground of the decision, her "liabiliy

must have been commensurate only with the amount of her
separate maintenance.

(b) See the ease Corbett & Poelnitz, and the cases there cited in 1 Durn-
ford & East.

(1) A concise view of some of the modern cases on this subject, will be
found in note 1, page 105. As some of these decisions rather militate

against the opinion of the author, his excellent review upon the leading

cases will not be commented upon.



BARON AND FEMME. 101

It will not be unprofitable to examine how far the decisions,

both before and subsequent to the case of Baron Poelnitz, which

seem to be hostile to that decision, are so in reality. It must be

admitted, that some of them were opposed to the principles of

that decision. The principle was, that the wife was liable on

the ground of her separate maintenance, which several of the

learned judges seem to have supposed was the ground on which

that case and some others were decided. If that was not the

' true ground of those decisions, but the true ground was, that

the husband had, by his own deed, abandoned all his

marital rights, and, therefore, could have had no I!
interest 102

in the question, whether his wife was liable to be taken on

an execution, or not ; agreeably to the opinion of the chancellor

in 2 Vesey, where he says: If the husband and wife are separ-

ated by deed, an action may be brought against the wife alone

;

I apprehend that no one of the cases militate against the doc-

trine of that case. The first which I shall notice, is that of

Hatchet v. Baddely, reported in Judge Blackstone. The defen-

dant, in that case, pleaded her coverture, (a) The replication

admitted the coverture ; but stated that she had eloped from her

husband ; that she had always, since that time, lived separate

from her husband ; and that the articles, for which the suit was
brought, were furnished her since her departure from her hus-

band, and on her credit only. This was demurred to, and the

replication was holden ill. But, in this case, the husband had

never abandoned his right to his wife. She was then living

from him, in defiance of her duty, and he had a right to reclaim

her at any time. To suffer her to be bound by her contract,

would render her liable to an execution, and thus the husband be

deprived of her person. The wife never can by any act of her

Own, place herself in such a situation, as to deprive him of his

marital right to her person. To have made this case like that

of Baron Poelnitz, there must have been a covenant on the part

of the husband that his wife might live separate from him ; for,

in that case, he would not have any more interest in her person

than any man in the community. The next case determined in

the same manner, is Lea v.Shultz, reported in JudgeBlackstone. (6)

In that case, there was a voluntary separation, and a separate

maintenance of the wife. As to the last, whatever effect the

separate maintenance might have, to screen him from her con-

tracts, is nothing to the present purpose
;
for I agree that his not

(a) 2 Bl. 1079. (b) 2 Bl. 1995.

16
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being liable to pay her contracts, fixes no liability upon her.

103 In this case there was no covenant to prevent the II husband

from claiming his wife, whenever he pleased
; it is true

there was a voluntary separation, to which he could put a period

at pleasure. His marital right, therefore, might be affected, if his

wife were liable on her contracts
;
for she might be confined in a

prison,when he was about to put a period to this temporary separa-

tion ; this case does not, therefore, militate against the case of baron

Poelnits. The next case is that of Gilchrist v. Brown, reported in

Term Reports, (a) This case was an assumpsit for goods sold and

plea coverture : replication that before the promises, &c. the de-

fendant being married, committed adultery ; and that afterwards,

and before making the promises, the husband separated from

the bed and board of the defendant, and cohabitation with her
;

and that she had ever since lived separate in a state of adultery,

and, so living, made the promises, &c. and the articles for

which the suit is brought, were furnished on her separate

credit. This replication was hoiden ill. The court, indeed, say

this is not like the former cases, where the wife was holden

liable, for, say they, there was no separate maintenance. In

this case the judgment was undoubtedly correct, but, I appre-

hend, the true reason on which such judgment ought to have been

rendered, was, that in this case there were no articles of separ-

ation. No covenant had been entered into by him, relinquish-

ing his right to the person of his wife. It was not, therefore,

in her power to place herself in such a situation as would affect

his marital right to her person.

The next case is that of Ellah v. Leigh, reported in Term Re-

ports, (b) In this case it appeared that the husband and wife had

separated, but there were no articles of separation or covenants.

A suit was depending between them, in the consistory episcopal

court in London, and a temporary alimony was allowed to the

wife, during the pendency of the suit. Coverture was
104 pleaded, and the II above stated facts were replied, and

that the articles, for the price of which the suit was brought,

were furnished on his credit. This replication was holden ill.

Here is not the least resemblance betwixt this case and that of

Corbett and Poelnitz. I know that in this case, Lord Kenyon
shews great symptoms of disgust with the last mentioned case,

but the case did not require the observations made by him
; but,

in the opinion given by Justice Lawrence, the true ground of

{a) 4 T. Rep. 76. (A) 5 T. Rep. 676.
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the decision is seen. He observes, that in the case of Corbett v.

Poelnitz, they so far considered the wife a femme sole, for the

remainder of her life, that the husband bad no right to the per-

son of the wife afterwards. And, why so? The answer is

obvious : he had covenanted to give up his right to her person.

The next case is reported in Term Reports. («) This case is

merely a case of a wife separating from her husband, and carry-

ing on the trade of an haberdasher, and the goods sold were on

her credit. She was dead, and had made her will, and the suit

was against her executor. The plaintiff could not prevail, for,

unless she could be sued, her executor could not ; for there was

no covenant that would affect the right of the husband to her

person, or the property that she might acquire. An executor is

only liable to the extent of assets, and the property left by her,

never was vested in him, but belonged to the husband. The
reasoning of Lord Kenyon, in that case, does not seem to me to

oppose the idea of the liability of a femme covert being sued,

when there is a covenant to live separate, unless that covenant

was temporary. Justice Lawrence's opinion seems to rest, in

that case, on this idea, that the wife could not acquire the pro-

perty left.

The last case which I shall notice, is reported in Term Re-

ports : (b) in this case, I admit, that from the reasoning of the

court, it is apparent that they meant to overthrow the cases

of Ringstead v. Lanesborough, Burwell v. Brooks, II and Cor- 105

bett and Poelnitz
;
yet the decision, in this case, independent

of opinions no way necessary to be given, does not stand oppos-

ed to those decisions, if indeed those decisions be supported on

the ground of there being a separate maintenance allowed the

wife, the decision in this case is opposed to these; but if those

decisions rest upon the covenant to live separate, as I contend,

this case is not opposed to those. It appears on the record, .that

there was no covenant to live separate. The defendant's rejoin-

der admits a separation, and states the covenant to be, that the

husband should pay the feparate maintenance, as long as the

wife should suffer the husband to live separate and apart from

her, and should do certain other things not connected with the

question, which we are considering. To this there is a demurrer.

There was then no covenant to live separate, but only an agree-

ment to pay so much as long as they did. The wife could make
her challenges as a wife, whenever she pleased, and there was

(a) 6 T. R. 604. (A) 8 T. R. 545.
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no renunciation of any marital right whatever to her person,

The decision was perfectly correct, on the ground on which I

have considered this subject, and in nothing hostile to the case

of Corbett and Poelnitz. (1)

The Queen of England may sue and be sued without her

husband ; and the reason given is, that she has separate proper-

ty, over which the king, her husband, has no control ; and no

marital right can thereby be affected.—I presume her person is

not liable to arrest. (2) The case of Baggell v. Truman, 11th

of East. 301, has been thought by some to exhibit a principle

opposed to those which determined the case of Baron Poelnitz

:

(1) The doctrine of the later cases, is in direct hostility to the case of

Corbett v. Poelnitz, nor do we think a decision is to be found on this side

of the Atlantic sustaining it. The case of Marshall v. Ructon, 8 Term.

Rep. 545, reviewed in the text, we think fully sustains the proposition that

a feme covert cannot sue or be sued, alone, while living apart from her

husband under a deed of separation, and the following cases in England

establish the doctrine too positively to be controverted. Hyde v. Price, 3

Vesey, 443 ; Beard v. Webb, 2 Bos. &, Pul. 105 ; Wardell v. Gooch, 7

East, 5S2; Lord St. John v. Lady St. John, 11 Vesey, 529; and the same

doctrine is held in New York. Baker v. Barney, 8 John. Rep. 72 ; so in

Hunt v. De Blaquiere, 5 Bing. 550, it was held that a feme covert, divorc-

ed a mensa el thoro. could not sue and be sued as a feme sole. But in Ver-

mont there is no distinction between divorces a vinculo matrimonii and a

mensa el thorn. See algo Lewis v. Lee, 3 Barn, and Cress. 291; Hookham v.

Chambers, 9 Brod. & Bing. 92 ; Fairthorne v. Blaquiere, 6 M. & S. 73 ; 1

Binn. 5S6. But in some of the states the wife, in imitation of the custom of

London,may become a feme sole trader, and as such sue and be sued without

joining the husband. Burke v. Winkle, 2 Serg. & Rawle, 1S9 ; 2 Bays Rep.

162; South Carolina State Reports in equity, 148. But in the latter state it is

said, for the purpose of protecting the wife, she cannot be sued without

joining her husband. 4 M'Cord. 413—and in Pennsylvania the privilege

extends only to the wives of husbands who have gone to sea, and where

the wives are left to gain a livelihood by shop-keeping or any other trade.

For the peculiar powers and privileges allowed to a i'eme covert in Louisiana,

see Louisiana Rev. Code, Art. 128, 2412. In Vermont, also, the doctrine

is, that the wife's living apart from the husband under a deed for a sepa-

rate maintenance will not enable the wife to exercise the rights of a i'eme

sole, pr. Skinner Ch. J. in Robinson v. Reynolds & Wife, 1 Aikens Vt. Rep.

174.

(2) As the Americans do not favor, to a great extent, the idea of the

sanctity, inviolability, and immortality of a sovereign of any description, it

is not deemed of much practical importance to collect the many English

cases in which this question has been discussed.
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It was an action of trespass by a wife, for entering her house

and taking her goods. Coverture was pleaded, and a replica-

tion of desertion by the husband, to America, for four years ; the

replication was held ill, as it must have been if the law of

baron and femme is preserved entire. The decision,
II in 106

this case, does not oppose the case of Poelnitz. If the hus-

band had renounced his marital rights, by articles to live separ-

ate, it would, in some measure, have overruled that case. There

is an exception to the general rule, that the wife cannot so con-

tract as to bind herself, even when living with her husband.

The wife can, together with her husband, convey away her real

property ; but in England this can only be done by a particular

mode of conveyance, viz. a fine or common recovery, which are

effected by the interposition of a court ; and are, in form, judg-

ments of courts, but in reality are conveyances of real property.

When a wife joins in a lease of her lands with the husband,

such lease, on the part of the wife, is not void. It is true that

it is voidable ; but it is capable of being confirmed by the wife

after the death of the husband ; for if she should accept the rent

reserved, the lease would be rendered valid. Cro. Eliz. 269. (1)

English lawyers discover some solicitude to preserve entire the

maxim, that a married woman cannot contract ; and therefore

tell us that she is to be considered, in the transaction of conveying
by a fine, as a femme sole, or, as some express it, quasi, a
femme sole : and that this is proved by the record of the court •

for when we find that B, the wife of A, has acknowledged a fine

in court, the presumption is that she was not a wife, for no wife

can do this ; and if she had been, the court would not have taken
the acknowledgment. In this there is neither sense nor truth.

Such judgment rendered by the court would be erroneous, if the

wife could not convey in this manner; and every lawyer knows
and the courts know, that, by this mode of conveyance, a wife can
and often does transfer her real property. Does not the court ex-

amine her, because she is a wife, whether she does it freely ?

The truth is, it forms an important exception to the general
rule

;
but if she had joined in any other mode of I! convey- 107

(1) Bac. Abr. tit. Bar. & Feme, and if the husband execute a lease of
his wife's land, and afterwards the husband and wife execute a lease of the
same lands to another person, and such latter lease is acknowledged by
the wife, she is thereby precluded from affirming the first lease, and the

lessee under the second cannot be prejudiced by her acts. Jackson v.

Holloway, 7 John. Rep. 81.
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ance with her husband, it would, as to her, have been utterly

void, if she had elected so to have it.

Baron and femme levy a fine of the femme's land, on error

brought for nonage of the femme. The fine was reversed
; but

a question arose, whether it should be reversed only as it respec-

ted the femme and her heirs, and remain good as to the husband.

It was adjudged, that it should be reversed in toto. The reason

of this reversal, as to the husband, is not obvious to my mind.

The husband might have levied a fine of his estate in her

hands, without his wife, and it would have bound him ;
and his

joining his wife, who could not levy, by reason of her infancy,

cannot render his act void. Ely v. Todd, 118. 1st Leon. 114.

2d Co. 77.

This common law rule has also been infringed by a statute

of Henry VIII. which rendered valid certain leases of the prop-

erty of the wife by her husband and herself, for three lives of 21

years, subject to a variety of restrictions, for which I refer the

reader to the statute itself. If husband and wife lease her lands
;

on the death of the husband, she is not bound by her lease, unless

she agree to it afterwards; (1) but it is said, that if she take a

second husband, and he agree to the lease by acceptance of rent,

and then he die, that she cannot avoid it. (2) The correctness of

this opinion is very questionable : when she leased it with her

husband, neither his agreement or her own bound her; and

when her second husband accepted the rent, it amounted to noth-

ing more than his agreement, that the lease continue, and ratified

it without doubt, so that he could not avoid it ; but a wife is

never bound by the agreement of her husband, respecting her

real property, upon the principles of the common law ; and all

such agreements may be avoided by her, when the coverture is

at an end. I cannot perceive any greater reason why she

108 should be more bound by the ratification of II the second

husband, than by the lease of the first. Dyer 159. Rol.

Abr. 475. Rol. Rep. 132. A femme covert, who, with her

husband, levies a fine of her lands with warranty, is liable on

the covenants of warranty. The deed of a femme covert, rela-

tive to a fine, is as conclusive upon her as a fine would be
;

(a)

{a) 12 Mod. 161.

(1) Bac. Abr. tit. Leases C.

(2) This doctrine is laid down in Bacon's Abridgment title Leases C.

and the following authorities cited in its support. Dyer, 159 ; Roll. Abr.

475 ; 2 Roll. Rep. 132.
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and when a femme covert levies a fine of her lands, not only the

land passes, but she is liable on her covenants contained in the

fine. 2 Saund. 180. Baron and femme join in a conveyance,

not a fine or common recovery, to a stranger ; and the stranger

enters, the possession being given to him by baron and femme.
To satisfy the purchase, the stranger conveys lands to the baron

and femme, who enter
;
and ofthese lands the baron and femme

levy a fine ; the husband dies
;
the levy of the fine is no bar to

the wife's entering upon her own land so exchanged. 1 Leon.

285. (1)

In Vernon, there is an authority which proves, that the agree-

ment of a wife to levy a fine of her land, was by chancery de-

creed against her, after the death of her husband. (a) It seems,

however, to be quest io vexata, whether a feme covert "is bound
by a covenant which she enters into with her husband, to con-

vey her real estate by fine. It is a well established point, that

if she do convey by fine, she is bound, her coverture notwith-

standing; but that she is bound by no other contract,either executed

or executory; but it is undeniable that she is bound by other

contracts which are entered into the conveyance by fine
; as

when she conveys with her husband, by fines and warrants

the land to the grantee, and the husband dies, and the grantee
is evicted, she .will be liable on her covenant of warranty. 2
Saund. 177. Sid. 146. 1 Mod. 290. 2 R. Abr. 684. Do. 703.

The authorities seem full to the point, that a wife is thus bound by
her covenants of warranty in an executed fine

;
yet none of them

except cases in Yer. maintain the doctrine that a wife is

II bound by a covenant to levy a fine. It is said, that whatever 109
act a person is competent to do, so as to bind him, he may be
bound by a covenant to do that act ; and as a wife is competent to

levy a fine, she ought to be bound by a covenant to levy. Doubtless
this reasoning,as applied to most cases,is correct,and indeed conclu-
sive

;
but it is fallacious in the present case ; for every wife before

she levies a fine, is examined whether she does it voluntarily. She
is not bound by a fine levied, if there be no such examination.

(a) 2 Vern.225.

(1) In tbe United States, though a feme covert may pass her interest in

real estate by deed, yet her covenant contained in a conveyance of real

estate is not binding upon her, though the deed be duly acknowledged so
as to pass the estate. Colcord v. Swan, 7 Mass. Rep. 291 ; Whitbeck
v. Cook, 15 John. Rep. 483 ; Jackson v. Vanderheyden, 17 John. Rep. 167 •

Martin v. Dwelly, 6 Wend. 14 ; Nicholson v.Helmsley, 3 Har. & McHen.
409. But as to covenants for a future assurance see Nelson v. Harwood.
3 Call. Rep. 394.
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This security, which the law interposes in her favor, against

the coercive power of her husband, is wholly lost to her, if she

be bound by her covenant to levy, where there is no examina-

tion, whether she covenanted voluntarily or not. However

slender the security of an examination is, against the coercion

of the husband
;
yet, in the view of the law, it is considered

as a security ; and if she be bound by a covenant to convey her

land, which might be obtained by coercion, where there is no

examination, she is deprived of that protection which the law

intended to afford her ; but, to my mind, this is the only reason

why she ought not to be bound. I should never question the

soundness of those authorities, which say that she is bound by

her covenant to levy, if it were not for the provision which is

made for her private examination before she conveys. In that

case her conveyance, without examination, would be valid. She
would have as much power to convey as her husband. She
would, in this respect, be as much sui juris as her husband

;

of course as much bound to convey, if she had covenanted

to convey, as he would be bound, if he had covenated to con-

vey. (1)

It is urged, that the wife is bound by all the covenants in the

deed, when she levies a fine ; and that there is nothing more re-

pugnant to her rights, in compelling her to fulfil her cove-

110 nant to convey, than in compelling her to II fulfil her cove-

nants in her deed, when she has levied a fine. It is ad-

mitted that a wife is bound by her covenants, when she has

levied a fine. The authorities to this point are full, and not

scintilla juris to be found to the contrary. To this purpose is

the 2d Saund. 117, and the numerous authorities there cited, in

the last edition, Sid. 146. 1 Mod. 190. 2 Roll. Abr. 684. 703
;

but it by no means follows, that because she is bound by the

covenants in the deed, after the levy, that she is bound by a cove-

nant to levy. The law has interposed a shield betwixt her

covenant and herself, to defend her against levying a fine, and

all its consequences, viz : a private examination, whether she

acts freely, or not, in levying a fine. If she will not avail her-

(1) In Maine it has been decided that a wife cannot bind herself by an

executory contract, to convey her own lands, even though her husband

join with her in the obligation. Exparte, Thomas, 3 Greenl. 50. But a

feme covert may with her husband make a binding agreement for a par-

tition of her lands, without a separate acknowledgment. Rhodes' Appeal,

3 Rawle, 420, cited in Bouvier's ed. of Bac. Abr. II. p. 51.
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self of her privilege, when she is unwilling to buy, she then be-

comes liable to all the consequences of levying the fine. The in-

strument which she covenanted to execute,was one which convey-

ed the land described in it, and also contained a covenant to war-

rant the land to be her land. This instrument she had power to

execute, and to bind herself by means thereof, or, on a private ex-

amination, to refuse so to do. This one contract, viz. levying a fine,

she had power to execute ; and when this was done, it was valid.

What then was this levy, that is, what was its effect? It was
to pass the land, and bind the covenantor by the covenants there-

in contained. The wife could not avoid this contract of her'Sj

any more than other persons can avoid their contracts general-

ly ; but when she covenanted, could she make a valid instru-

ment without examination? Certainly not ; for, unless this was
done, the levy was void, that is, it might have been avoided. If,

then, she refused to do it, the assurance could not be made
; it

would be absurd to say, that she had lost this privilege by co-

venanting to levy ; for, if she have, it puts an end to the suppos-

ed security given by law
;
for once procure the wife by coer-

cion to I!
covenant, she will be bound to levy, and there 111

will be an utter end of any private examination to any effect.

But it is said, that there are authorities from which it appears

that a femme -covert is bound to levy a fine, where she has co-

venanted so to do. Upon examination of the books, I find, that

there are several authorities to that purpose ; and I also find, in

every case reported on the subject, except one in Term that it

appears from the report, that the wife was a trustee, having the

legal title, without any beneficial interest therein, and had coven-

anted to convey ; and this, as trustee, she was compellable in

chancery to do, without any private examination therefor. For

examination did not exist in these cases ; for they had no inter-

est in the estate ; and to have indulged them on a refusal, would
have defeated the purposes for which the trust was created; As,

where A mortgaged to B, who died before the day when the

land was to be redeemed, and the mortgaged premises descend-

ed to the heir and daughter of B, she being a femme covert ; she,

together with the husband, covenanted to levy a fine of the

mortgaged premises to A, on his paying what was due on the

mortgage. A paid the money due to the mortgage
; but she and

her husband refused to levy the fine, which they had covenan-

ted to do. The court compelled them to perform their coven-

ant. Cases of this kind are numerous ; and in every case where
17
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chancery decided that a wife should perform her covenant to

levy a fine, it was a trust, and so appeared from the report to be,

unless the case in Vera, was otherwise. From the report itself,

it does not appear whether it was a trust estate or not ; but as

all the other cases were of trust estates, I presume that was also

an estate of the same nature. I entertain no doubt, but that in

every case where the wife has a beneficial interest in the estate,

and the law is as in England, that a levy of a fine or any

112 conveyance, which must bell attended with a private exam-

ination of the wife, and an inquiry made whether she acts

voluntarily or not, is so, that she cannot be compelled to fulfil

a covenant to levy or convey ; but in those states where the law

does not require any private examination, and where there is no

such usage, as in Connecticut, I can conceive of no reason why
she should not be bound by a covenant, to do that she has

power to do, and which she has covenanted to do. (1)

(1) The method of passing an estate by fine and recovery is unknown

to the laws of most, if not all, of the United States, and it is only from the

analogy that it bears to the forms of conveyance usually resorted to, for

the purpose of divesting the wife of her estate during coverture, that a

consideration of the many English cases upon the subject of fines and re-

coveries becomes at all important. That a wife during coverture has no

power to make a contract binding upon herself, is one of the general prin-

ciples of the law; but like nearly all others it has its exceptions. This, to

use a favorite expression of the author, may " mar its symmetry," but in

general, the line is so distinctly marked to these exceptions, as to render

them by no means intricate. Thus a wife may by deed executed with

her husband and separately acknowledged, convey her real estate, so

as to bind herself and her heirs ; and why? Because it would be highly

inconvenient and impolitic that the separate real property of the wife

6hould ex necessitate, remain in precisely the situation during the existence

of coverture that the marriage found it, without power in any person to

change it, when such change might be most beneficial to the interest of

the wife, and all persons claiming through her. Hence it is, that this mode
of conveyance is resorted to, as being by virtue of the separate acknow-

ledgement the most secure from the coercion of her husband. But when
the question of her liability on her covenants of warranty, made during the

coverture, comes up, the rule of her inability to contract while a feme covert

comes in to protect her from such covenants. It is believed that the doc-

trine, that a wife may by deed separately acknowledged from her husband,

pass her interest in real estate, obtains generally throughout the United

States, and it is somwhat surprising that a branch of the law of husband

and wife of so much importance and of so frequent occurrence as this

should not have been considered by the learned author as worthy of more
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It is no uncommon thing to find an husband covenanting that

his wife shall levy a fine, both of her own and of his real

property, In the last case, it is done that she may be barred of

dower in the estate ; and in many early authorities, and down
to modern times, we shall find that courts have decreed that he

shall fulfil such covenant. The propriety of such decree has,

however, been called in question. That such decrees have

been made, see Toth. 106. Finch. 180. Eq. Ca. Abr. 17. Until

the time of the last report, it does not appear that any judge

called in question the legality of such decrees ; but in a case, 4

Viner Abr. 203, Lord Cowper at first hesitated, and finally refu-

sed to decree against the husband. He said, that to decree a

performance of such contract, was a breach upon the law,

which guarded the real property of the wife with great solici-

tude ; so that she should never be obliged to part with it, with-

out her voluntary consent ; and that decreeing against the

importance. In this place the editor can do little more than present a list

of the authorities in which this power and its consequences are recog-

nized. 2 New Hamp. Rep. 176, 402 ; 5 Mass Rep. 463 ; 7 Mass. Rep. 14,

295; 9 Mass. Rep. 161; 12 Mass. Rep. 525; 13 Mass. Rep. 472; 16 John.

Rep. 110; 20 John. Rep. 301 ; 1 Binney's Rep. 470; 2 Binn. R. 341 ; 6

Serg. & Rawle, 49; 9 Serg. & Rawle, 293; 3 Har. & M'Hen. 430; 2

Rep. Cons. Ct. So. Car. 12 ; 3 Monr. 398 ; 1 Har. & John. 751 ; 1 Peter's

Rep. 105; 1 Call. 190; 1 Munf. 518; 2 Hayw. 401; 1 Pick. 321; lYer-
ger, 413 ; 1 McLean, 13 ; 9 Ohio, 352. But the husband must always join

in the deed for he has an interest in the estate to be conveyed. Andrews v.

Hooper, 13 Mass. Rep. 472 ; Ela v. Card, 2 New Hamp. Rep. 176.

When a feme covert conveys her land, but does not acknowledge the

deed during coverture, she may give effect to it by an acknowledgment
made after the coverture has determined, but in such case the deed only

takes effect from the date of the acknowledgment and will have no rela-

tion to the time of its original execution. Doe v. Howland, 8 Cowen, 277;
and see Jourdan v. Jourdan, 9 Serg. & Rawle 268 ; Shore v. Anderson, 7

Serg. & Rawle 43. But when a deed made by the husband and wife is

defectively acknowledged, although the purchase money may have been
paid by the grantor, equity will not enforce a specific performance of the

conditions against the heirs of the wife. Martin v. Dwelley, 6 Wend. 10

;

Ferguson v. Kennedy, 1 Pick. 321. So when husband and wife executed

a deed of the wife's land, but she did not acknowledge it at the time of the

execution, and afterwards the husband and wife executed another deed of

the same land which was duly acknowledged at the time by the wife, and
she subsequently acknowledged the first deed, it was held that the land

pasied by the second deed, that being the first acknowledged. Duval et ux.

v. Covenhoven, 4 Wend. 56.
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husband in such case, would lay her under a necessity to convey

away her property, or suffer her husband to remain in gaol during

life. After this, Sir Joseph Jekyll was very explicit on the sub-

ject, that the husband was bound by such a covenant, and

decreed accordingly. The same doctrine was adopted by Lord

Roslyn, in 7 Ves. 474, and again by Sir William Grant, Master

of the Rolls, in 7 Ves. 475. A case in Pr. in Chan, and one in

Amb. 495, incline the other way ; but the authorities that

113 the husband was bound by such a II covenant, and of such

long continuance, we might have safely concluded that the

law was settled. But Lord Eldon, in 8 Yes. 505-514, has sha-

ken the authorities on this subject, by considering the question

as unsettled, and by declaring that before he should follow the

two cases in 7 Vesey, he should pause. On general principles

there can be nothing that ought to release a man from perform-

ing his covenant, when he covenants that a third person shall

do an act, over whom he has no power to compel him to do it.

Such a covenant would be good at law, on which the covenantee

would recover damages. It is said, arguendo, that it was im-

possible for the husband to perform it, when his wife refused to

join ;
but this is not that kind of impossibility which releases from

the performance of a contract, It must be a thing impossible in

the nature of things, that renders a contract void. If A cove-

nants with B, that he will travel on a journey in the business of B,

with full speed ; and that he would arrive at the end of his

journey, it being one hundred miles, in one minute ; such cov-

enant would be void, on the ground of the impossibility of

performance. But if A, on a valuable consideration, covenants

with Bto pay him five hundred dollars in one month: this is im-

possible to A, for he is not worth a cent, and cannot procure it

;

yet he is not released. This is not what is called a physical

impossibility, but impossible only by reason of the particular

circumstances under which A was. If A contracts to convey

Whiteacre to B, when he does not own it, intending to purchase

it, so that he might fulfil his contract, and then find it is impossi-

ble to convey, because he cannot purchase
; in such a case as

this, recoveries have been repeatedly had at law. It is difficult

to conceive why a court of chancery should refuse to interfere on

any supposed hardship on the covenantor, who, with his

114 eyes open, not suffering any imposed hardship.no fraud be-

ing practised upon him, is willing tn run the risk, and
would be liable in an action at law on the covenant. It is true
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that an application in chancery would fall short of its aim, if

the wife continue to refuse her consent. Nothing but a penalty

would be inflicted in such a case, and of course the plaintiff

would be no more benefitted by an application in chancery than

by a suit at law.

Although a married woman cannot convey her real property,

otherwise than by fine
;
yet if she had, previous to marriage,

conveyed it to a trustee, in trust for any person, she will be com-

pellable to convey to such appointee : So she may, before mar-

riage, convey to the use of herself, with remainder to the use

of such person as she shall appoint ; and when she appoints,

the appointee is entitled to property so conveyed. 2 Ves. 190.

In these states, the exception of a wife's capacity to convey

with her husband her real property, obtains. The conveyance

made by husband and wife, of the wife's real estate, may be by
any of the ordinary modes of conveyance. There is, therefore,

in this country, no room for the far fetched presumption allu-

ded to. (1)

If a wife, in England, should convey her real property by a

fine or common recovery, without her husband, if he did not

afterwards disagree to it, she and her heirs would be bound,

the coverture notwithstanding, (a)

In the case of her conveying her real property by fine, the

idea of its being defective, on account of any possible coercion,(6)

is laid aside : in this case we have only to inquire whether any
right of the husband is affected by it : most certainly it deprives

him of the usufruct of such property: therefore it is, that he
may disagree to the conveyance, and render it void. By his

disagreement to the conveyance of his wife, he restores to

himself the freehold of such estate, which he holds in

right of his wife, II during coverture
;
and, as the case may 115

be, to the courtesy estate after her death, during his life : if

his wife should die without having had by him a child born
alive, that could have inherited the estate conveyed, he could
not, after her death, have avoided her conveyance

; for, in that

case, his marital rights could not be affected by it : if he do not

dissent to the conveyance of his wife, he waives that right, and
no person can complain.

If a femme covert convey her real estate to another, upon con-

O) Bro. Title Femme, 33. 1 Co. 43. 1 H. Bl. 334. Compton v. Collinson.

(b) 1 Ves. 229. Co. Litt. 3.

(1) See note 4, page 112.
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dition that the feoffee re-enfeoff her when she demands it: if after

coverture be at an end, she demand the re-enfeoffment, and the

feoffee refuses, the condition is broken. Rol. Abr. 346. In this

case there is no marital right affected, which it is not in his

power to restore ; for he might have dissented, and this would

have rendered it void ; but as he did not, it is good.

The husband and wife are joined in a conveyance that the

husband may convey his estate therein, which lasts at least dur-

ing the coverture ; and the wife joins, that she may transfer the

fee. (1) If the husband had not any right which could be affect-

ed by the wife's conveyance of her real property, I conceive that

it would not be in his power, because he is a husband, to prevent

her from conveying effectually, without his consent. She can

do no act without his consent, which in any way impairs his

rights ; but if no rights of his are impaired, there is no reason

why his consent should be necessary ; and of this opinion was
the court, in the case of Compton v. Collinson, where the hus-

band and wife articled to live separate
;
(a) and the husband, in

the articles, renounced all right to the usufruct of the lands of

his wife ; and she conveyed them by an ordinary mode of con-

veyance, without her husband being joined in the conveyance.

This conveyance was holden to be good, on the ground that

116 the husband had II renounced all right to an interest in her

lands, and therefore no right of his could be infringed.

The opinion of the court, in this case, is manifestly founded

on the fact of the husband's renunciation of his right. By his

own covenant, he had abandoned the usufruct of his wife's real

property ; and remarkable are the words of the court, when
speaking of the husband, viz. the authority which he acquires

by his marital rights to direct and control her acts, is, by his

covenant, in this instance, annulled. The basis, on which the

court rested their opinion, was, that his right to control her con-

tracts respecting her real property, was at an end, he having

abandoned this right by his covenant; she might, therefore, con-

tract as she pleased, respecting them, alone. So, too, for the

same reason, if he covenant to surrender his rights to her person,

she may so contract as to bind herself. Perhaps it will be

asked, why do we not then find conveyance by wives of their

(a) 1 H. Bl. 346.

(1) Ela v. Card, 2 N. H. Rep. 176 ; Andrews v. Hooper, 13 Mass. Rep.

472.
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real property, to take effect after the interest of their husbands

has ceased ? for, in such case, no right of the husband could be

affected, and yet no such conveyances are known. I admit that

there is no such practice known in England
;
and I also admit,

that no right of the husband could be affected by sueh convey-

ance. The reason why we find no such case, is this : there is

a stubborn maxim of common law, that must forever prevent

such a practice, viz. that a freehold estate cannot by deed be

created, to commence in future. If, therefore, a wife should

convey her estate to any person in fee simple, or fee tail, or for

life, when her husband's estate should therein end, it would be

utterly void by force of this maxim. It is true, that the enjoy-

ment of a freehold estate, by way of remainder, may be post-

poned imtil a particular estate therein has expired : as A may
grant to B an estate for life, with remainder over in fee to C,

and his heirs forever ; in this case, C's enjoyment II of his 117

estate, so given, is postponed until B's estate is at an end. It

may then be asked, why may not a wife convey the fee, limit-

ing it, by way of remainder, on her husband's estate for life

therein? This she cannot do ; for we are again met by another

unyielding maxim of the common law : Every remainder, to be

good, must be created at the same time, when the particular es-

tate is created, on which it is limited
;
but in the case put, the

particular estate of the husband commenced on the marriage
;

and the remainder limited thereon by the wife, arises afterwards.

If it were not for the operation of these two maxims, I can see

no reasonable objection that could be made to the conveyance of

a wife, by fine, of her real property, the enjoyment of which was
to commence when her husband's estate therein is at an end

;

for no marital right of his is affected by such conveyance : and
her situation, as to coercion, is no consideration in law, when
she conveys by fine. The maxim that an estate of freehold

cannot be created by deed, to commence infuturo, I apprehend,

is not law in Connecticut ; for we have a statute which declares,

that no estate, either in fee simple, fee tail, or any less estate,

shall be given, by deed or will, to any person or persons but such

as are in being, or the immediate descendants of such as are in

being. This certainly implies, that an estate in fee may be

given by deed, not only to persons in being, but also to their im-

mediate descendants, who, at the time of giving the deed, were
not in being. In this way a freehold estate may, by deed, com-

mence in futuro. Our law has placed deeds and wills, in this

respect, on the same footing : that which would be executory
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devise in a will in England, would be a good conveyance by

deed here. That maxim being removed, I know of no reason,

in Connecticut, why a wife may not convey her estate without

her husband, to be enjoyed at some future period, so as it

118 will not infringe II upon his rights
;
provided that future time

is not extended beyond the limits prescribed by the afore-

said statute.

When real property comes to the wife, by devise or descent, it

vests in her ; and I have seen no case which supposes that the

husband, by his dissent to accept it, can divest her of it; yet,

when a wife purchases land, in the limited sense of that word,

by her own contract, although the estate, by her purchase, vests

in her, yet the husband may divest the whole estate, by his dis-

agreement^ it. This is not a case that will often happen,

since, by the purchase, he is entitled to the usufruct, and the

contract of his wife cannot be enforced against her ; so, that in

most cases he will reap a benefit from such purchase, without

being exposed to any inconvenience. But his rights might be

affected, if he were compelled, against his will, to be tenant for

life of the estate ; for he would be compelled to pa}r taxes, sup-

port fences, &c. to prevent injury to others
;
and in case of per-

missive waste, he would be liable to the reversioner, which

might be of more detriment than the estate was of advantage.

(1)

It is consistent with the principles before laid down in this

chapter, that he should have the power of dissenting from such

purchase ;
and, in case of a lease to the wife, rendering rent, the

case is still stronger, for the rent might often exceed the profits

of the estate.

(1) It is a well settled doctrine that a feme covert may take lands by
purchase, for this infringes upon no marital right of ths husband, nor does

it in any way prejudice his separate property. If he is silent with respect

to the purchase, the law will presume it to have been made for his benefit,

and he will be bound by it. If lie does not wish to assent, the rule is, that

he must express his disagreement to the purchase. It should be borne in

mind, however, that this is no infringement of the general rule, that a feme

covert shall not bind herself by contract, for it is in her power, even though

the husband should affirm the contract, to waive it after the determination

of the coverture, aud then she will not be bound. If the husband dissent

from the purchase, it is held in England that he may maintain trover for

the purchase money. Granby v. Allen, 1 Ld. Raym. 224. See also Bax-
ter v. Smith. 6 Binn. 427; Jackson v. Carey. 16 John. Rep. 302.
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If a feme covert execute and deliver a deed of her real prop-

erty, and, after the death of her husband, re-dcliver it, this act

establishes the deed ; it is not necessary that it should be re-exe-

cuted or re-attested. The ground on which the opinion of the

court seems to rest, was, that the delivery by her, when a femme
covert, was utterly void ; but after coverture ceased, she was
competent to deliver the deed, which made it a valid deed. But

was not the execution of the deed, during coverture, void ? II

How then does the delivery of a void instrument render it 119

valid? It seems to me, that, as to real property, the deed

of a femme covert is not void, but voidable ; and the re-delivery,

after coverture is at an end, is a ratification of this voidable in-

strument. Cowp. 201.

||CHAPTER IX. 120

The Wife's executing a Power. The Conveyance of the Real

Property of the Wife by the Husband. The Power of the

Wife to waive or affirm her Contracts after Coverture. The
Wife Js Right to Arrearages of Rent of her Land, incurred

during Coverture. Her being released from any Liability

to pay Rent incurred, during Coverture, by force of a Con-

tract before Coverture to pay Rent. And the Husband's
Power over an Annuity belonging to her before Coverture.

A married woman can execute a power or authority without

her husband. If she have lands, as trustee for another, with

power to dispose of these lands, she may execute this power by
conveyance, and that without her husband. If she have power
to dispose of them to whom she pleases, she may dispose of them
to her husband.

It seems to be a doctrine not to be contested, that a wife may,
without her husband, execute a naked authority, whether given
before or after marriage

; so, when lands are vested in her to

convey, on a condition, she may convey. The reason given,

why she may do this, by that very eminent lawyer, Mr. Har-
grave, I apprehend to be a sound one

;
(a) and such as, if suf-

fered to be operative in all cases of husband and wife, will lead

(a) Wm. Jones, 137 & 138.

18



120 BARON AND FEMME.

to more just conclusions, than are often found in many cases on
this interesting subject. The reason given, is, that her husband
can receive no prejudice from her acts ; but if his consent were

necessary, great prejudice might arise to others. (1)

121 || I have laid it down as law, that if the legal title of land

be vested in a wife, as trustee for others, that she can convey
it to the cestui que trust, without her husband : yet, it must be

admitted, that there has been a different opinion among judges on

this point. (2) In the case of Daniel v. Upley, reported in William
Jones, 137, Jones supposed that she could not, whilst Whitelock

and Doddridge held she could. It seems to me, that the latter

opinion is correct, and in unison with the before mentioned opin-

ion of -Hargrave. What possible prejudice can there be to the

husband, if her conveyance in such case is holden to be valid ?

True, indeed, if the maxim that the wife has no existence dur-

ing the coverture, and is destitute of volition,, be well founded,

she could not. But these maxims equally militate against her

power to execute a naked authority; but this power is not ques-

tioned. A married woman may be guardian ; and her receipt,

separate from her husband, is good. 13 Ves. 517. The convey-

ance of the real property of the wife, by the husband, operates

only to convey his interest therein, although the deed of convey-

ance should be of the fee ; and the wife or her heirs may enter

thereon, on the death of the husband. And the case is the same

if she joins with him in the alienation, unless it was by fine or

common recovery, or a lease for three lives, or twenty-one years,

in pursuance of the statute of Henry VIII.
;
but if a wife, in this

country, should join with her husband in any ordinary mode of

assurance of her real property, she would be bound.

If an estate be conveyed to husband and wife the wife, after

the death of the husband, or her heir, may waive it (3)

(1) Peacock v. Monk, 2 Vesey, 191 ; Ela v. Card, 2 N. H. Rep. 176;

Tyree v. Williams, 3 Bibb 368 ; 4 Bibb, 430. So where the wife has an

interest in, and authority to execute the power, if the authority is collateral

to the interest, she may execute it, because the authority and interest are

as much disconnected as though they were vested in different persons.

But where the husband and wife have a joint power to appoint the wife's

estate by a formal deed, and they agree to sell it. the agreement is not

binding upon the woman. Martin v. Mitchell, 2 Jac. & Walk. Rep. 425

;

and see also 4 Cruise's Dig. 20 ; Sugden on Powers, 148.

(2) 2 Kent's Comm. 151. Barnaby v. Griffin, 3 Ves. 266. %

(3) Bac. Abr., tit. Bar. & Feme, I. See Jackson v. Carey, 16 John.

Rep. 302.
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A leases to B and C, husband and wife ; the husband commits

waste and dies ;
the wife affirms the lease by occupying the

land
;
she will be liable for the waste committed by the hus-

band : otherwise, if she waive the possession, as she may.

When the wife joins with her husband, || in such convey- 122

anc of her land, which does not bind her, she may, by an

agreement thereto, after the death of the husband, render it

valid : as where the husband and wife leased her estate for forty

years, this contract did not bind her ; and after the death of the

husband, she might enter thereon, without any more impediment

than if she had never leased it ; but, on his death, she agrees to

it ; she renders the lease valid, and is entitled to the rent re^

served, and all the arrearages of rent incurred in the life time

of the husband, (a) (1) It is not easy to discover upon what prin-

ciples she is entitled to the arrearages of rent : for, if the husband

had leased it alone, it would have been a valid lease, during his

life , and he would be entitled to the rent, which accrued dur-

ing the coverture : and, on his death, his representative would

be entitled to all the arrearages of rent which grew during cov-

erture, the rent coming in lieu of the land : and how joining

with the wife should, in this case, make any difference, it is

difficult to understand, unless we consider the husband and wile

joint tenants of the lease, and the wife is then owner of the rent

by the jus accrescendi.

It is laid down in the year book of 2 Henry IV. 19th page,

that if a lease be made to husband and wife jointly, rendering

rent, if the husband die, and the wife agree to the lease, debt

lies against her for all the arrears incurred during the coverture.

That she may agree to the lease, and become thereby liable for

all the rent which should accrue after the death of the husband,

there is no doubt; but that her acceptance should render her

liable for rent in arrears, at her husband's death, is opposed, as

I apprehend, to the law of baron and femme, in other cases. If

a femme lessee, rendering rent, marry, and rent be incurred dur-

(a) 1-Roll. Abr. 349.

(1) Bac. Abr., tit. Leases & Terms tor years, C. So, if husband and
wife make a lease of the wife's land, without any reservation of rent, this

is a good lease by both during coverture, and the wife may affirm it after

the dissolution of the coverture, by acceptance of rent, or bringing an ac-

tion of waste. Cro. Eliz. 112. If the wife die after the dissolution of the

coverture, the right to accept rent and affirm the lease will descend te her

ssue or heir. 3 Bals. 274 ; Roll. Rep. 403 ; 4 Cruise's Dig. 86-87,
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ing the coverture
;
although it was her own contract to pay

123 the rent, yet II she is discharged, on the death of her hus-

band, from paying the rent which accrued during the cover-

ture, and the husband's executor is liable ; for, as the husband

has the sole benefit of the lease, thi debt, by law, is transferred

to him. The husband had, during the coverture, the exclusive

benefit of the lease
; he, alone, therefore, isj by law, liable to pay

the rent. (1) The wife may agree to any conveyance, after the

death of her husband, which was made to them during the cov-

erture, and is then liable to all charges to which such estate is

subject : As in case of a lease to the husband and wife, rendering

rent * if she agree, after her husband's death, she must pay the

rent reserved ; or if husband and wife lease the land of the wife,

for a certain rent, and she accepts the rent, after the coverture is

at an end, it is evidence of her agreement to the lease, (a) If a

woman be a lessee for life, or years, paying rent, and she mar-

ries, the rent in arrear, like other debts of the wife, remains the

debt of the wife, and she must be sued with her husband; and

in case of his death, before such debt is paid, she is liable, and

not his executor : but for the rent in arrear during the coverture,

the husband is alone liable: in case of his death, his executor is

liable, and not the wife, for such rent in arrears. A principle is

here found, which, perhaps, is not to be found in any other

branch of our law. The creditor, without his consent, is com-

pelled to change his debtor; and the wife, by marriage, is dis-

charged from her covenant to pay the rent, which is incurred

during the coverture, and the husband is substituted debtor in-

stead of the wife, (b)

(a) Roll. Abr. 319 ; Co. Lit. 26.

(b) 1 Roll. Abr. 351 ; T. Ray, 6 ; 1 Lev. 25.

(1) As the wife, after the coverture is dissolved, may affirm or reject

the lease, she of course stands in the position ofanoriginal lessor or lessee,

to all intents, from the time of such affirmance ; but as she is by law dis-

abled from making any binding contract during coverture, it seems a con-

tradiction in terms to say that by her affirmance she gives effect to the

contract from the time of its original inception, and thereby subjects herself

to answer for.a cause of action accruing against her arising ex contractu,

while it was entirely out of her power to contract. The correct doctrine is

believed to be, that the affirmance is in effect a new contract, only impos-

ing upon her the duties of lessor or lessee from the time of the affirm-

ance.
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In Roll. Abr. 348, it is said, if a lease be made to baron and

femme, reserving rent, and rent be in arrear, the action may be

brought against both. This rule is opposed to the principles

which govern in the law of baron and femme. It is the duty

of the baron alone to pay the rent ; for he alone, during the

coverture, has the benefit of the It lease. No point is better 124

settled than this ; that where A- leases to B, a femme sole,

reserving rent, and B. marries, no action can be maintained

against B. It is a well known singular feature in the law of

baron and femme, that, by the marriage, the lessor is obliged to

change his debtor ; and no action will lie against the wife, on

this lease, after coverture is ended, by the death of the husband,

for rent which accrued during the coverture; but the action

must be brought against the executors of the husband ; and, in

case of a lease to a femme during coverture, the reason for her

non-liability is, at least, as strong as in the case of a lease before

coverture.

The husband, notwithstanding his power over the choses of

his wife, cannot release a contract made with her, to take effect

after coverture is at an end. If C contract with B, that, if she

will marry A, and should survive him, that he, C, will pay her

£1000, A cannot release C from this contract. And why should

he have such, power? He has no interest in that contract, and.

never can have. And so, too, in the case of an annuity to the

wife, for the life of the wife, the husband is entitled to the avails

of this annuity during coverture
;
yet he has no power to release

it, if she survive her husband. If A should covenant with B,

that he, A, would pay to G, who is a femme, a yearly rent, and
C marries, her husband cannot release A from his covenant ; for

it is not made with him or his wife ; neither has he any remedy
to recover on the covenant. 3 Bulstrode, 29. (1)

(1) Where it appears, from the settlement of an annuity upon the wife,

that it was intended for her separate nnd exclusive use, equity will give

effect to the intention of the testator, and give to the wife the dividends of

such her separate property. Hartley v. Hurle, 5 Ves. 540; 18 do.434. But the

intention to deprive the husband of any benefit from the annuity must be
clear, or he will be entitled to the interest. Tims, where a testator gave
to his daughter, a feme covert, a legacy of £200 to be paid to her by his

son, as follows, viz. the interest to be paid to her annually during the ex-

istence of the coverture, and the principal sum to be paid to her whenever
she should become single, or to her heirs after her decease, it was held

that the wife had not a separate estate in the interest of the legacy. Fitch

v. Ayr, 2 Conn. Rep. 143. And a devise in trust, to sell and out of the
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The neglect of the husband may defeat the estate of the wife :

as where the continuance of her estate depends upon her fulfil-

ment of some express condition, which, if the husband neglect to

fulfil, the estate of the wife is lost : (a) As if an estate be con-

veyed to the wife, before or after marriage, rendering rent, on

condition to be void ; if the rent be not paid, according to

125 the terms specified in the II conveyance, and the husband
does not pay the rent as agreed, the estate is lost to the wife

;

but when he does not fulfil a condition in law, she is not preju-

diced : As in case of a wife, lessee for life, or years ; the hus-

band neglects to perform the condition of fealty annexed by law
to every such estate, but, on the contrary, sells the estate in fee

simple, which works a forfeiture of his estate therein ; but it

does not prejudice her. (6)

126
||
CHAPTER X.

Of those Cases where the Husband must join with the Wife in

a suit ; and those where he may join her or not, at his Elec-

tion ; and of those where the Husband and Wife must be

sued jointly.

Our next inquiry shall be, in what cases the husband must

join with his wife in a suit, and when he may join her or not

at his election, and when an husband and wife must be sued

jointly,

In all cases where, on the death of the husband, the cause

of action would survive to the wife, the husband and wife ought

(a) Co. Lit. 246.

(b) Co. Lit. 133.

produce " to purchase in the trustee's name an annuity of £80 for the life

of the wife of D., and to pay the same to her and her assigns," was held

not to exclude the husband, though living apart from his wife, Dakins v.

Beresford. 1 Chan. Cas. 194. So a direction "to pay to her. to and for her

own nse," or ;
' to her own use and benefit," will not exclude him. Jacobs

v. Amyatt, 1 Madd. 376; 3 Bro. Ch. Cas. 383. But a direction to a mar-

ried woman " for her own use and at her own disposal" vests in her a sep-

arate estate ; and a bequest to a woman of a fund, with the interest

thereon, to be vested in trustees, the income arising therefrom to be for

her sole use and benefit, vests the capital for her separate use. Adamson
v. Armytage, 19 Ves. 416.
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to join. (1) As in a case to recover lands claimed by the wife,(2)

or in an action on a note of hand, given to the wife before mar-

riage
; (3) or any contract made with the wife before coverture ;(4)

or any injury done to her property before marriage, (a) (5) As
where her lands have been trespassed upon

; (6) or her personal

property injured or converted to the use of another
;
or any in-

jury to her person or reputation, either before or after marri-

age
; (8) for, in all these cases, the property to be recovered,

(as in the case of land claimed by the wife, -or debt, or damages

in the personal actions,) belong to the wife ; and, if not redu-

ced to possession, belong to tbe wife on the death of the hus-

band. (9) If the husband were to sue alone, and recover judg-

ment in his own name, and then die, the law of husband and

wife would not be preserved entire ; for he is not entitled to her

choses in action, (6) until they are collected; and there being a

judgment in his name alorie, it would go to his executor,

and then the wife would be II deprived of her rights. But 127

O) 1 Buls. 21. 1 Rol. 347. Bujl. 277. Cro. Eliz. 537. 1 Sid. 25. Cro.

Car. 419. Yel. 89. 1 Brownl. 205. 1 Rol. 306.

(5) Cro. Jac. 500. Do. do. 58S. Cro. Car. 90.

(1( Where the cause of action accrued to the wife before marriage, the

husband cannot recover in an action in his own name, without joining

with his wife. Morse v. Earl, 13 Wend. Rep. 271. The husband of a

feme covert, guardian in soccage, must join with her in actions brought

in her right as guardian. Byrne v. Van Hoesen, 5 John. Rep. 66 ; and a

husband cannot be sued alone for the debt of his wife, contracted before

marriage. Angell v. Felton, 8 John. Rep. 149.

(2) Decker v. Livingston, 15 John. 479.

(3) 1 Chit. PL 18, but it is said that the husband may sue alone on a

bill, payable to the wife before marriage, and not endorsed by her, for

marriage absolutely vests the property in the bill in the husband. M'Neil-

age v. Halloway 1 Barn. & Adol. 218.
'

(4) 1 Chit. PI. 18 ; 15 Ves. 495 ; Bac. Abr. tit. Bar. & Feme, K.

(5) Milner v. Milner, 3 Term Rep. 627-631 ; Mitchinson v. Hewson,
7 Term R. 345; Stroup v. Swarts, 12 Serg. & Rawle, 76.

(6) 1 Chit. PI. 18.

(7) Milner v. Milner, u( supra. Spiers v. Alexander, 1 Ruffin, 67. When
the trover is before marriage and the conversion after, they should also

join. Walker v. M'Lane, 1 Murphy, 41 ; Armstrong v. Simonton. 2 ibid.

351.

(3) 3 Term Rep. 627; but if the husband has received special damage,
he ought to sue alone. 1 Salk. 119.

(9) 1 Chit. PI. 61, ante Chap. 2.
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when the judgment is in the joint names of husband and

wife, and the husband dies, it goes to the wife of course, as the

law intended. (1) The rule here laid down, I take to be an un-

yielding rule. I know that it is often laid down in elementary-

writers, that a debt due to the wife hefore marriage, may be

sued for by the husband alone : it has been so said by judges,

and frequently by counsel ; but I apprehend there will not be

found a single adjudged case, to warrant the position.

In case a note, bond, or legacy, be given to the wife, during

coverture, the husband may sue alone : this rule is questioned

by none ; and it will be found, upon examination, that the cases

cited to prove that the husband may sue alone for a debt due to

the wife, are such as arose during the coverture. The case of

Howell v. Muir,' (a) is cited for this purpose
;
but that was the

case of a bond given to the wife during coverture. Allyn's Re-

ports is also cited
;
which is also a bond given 1o the wife dur-

ing coverture. (6) A case in 2 Levins is also cited. This proves

nothing ; but that the husband may join his wife if he chooses,

when her property was trovered before marriage, and converted

afterwards. It implies, indeed, that he may sue alone. Of this

there can be no question. For, by the marriage, the property not

being converted at that time, vested in the husband, (c) and was
his absolutely, if it^had been converted before : so that nothing

remained in the wife, but a right of action for damages. This

would have been a chose, to recover which, husband and wife

must have joined. (2)

(a) 3 Lev. 403. (b) Allyn's Rep. 36. (c) 2 Lev. 107.

(1) Co. Litt. 351, note (I) ; 2 Black. Rep. 1236.

(2) The wife cannot be joined upon a mere personal contract arising

during covertnre- Jackson v. Vanderheyden, 17 John. Rep. 271. If a

•bond be entered into by baron and feme, the baron may sue it alone, and

he thereby shows his dissent to his wife's taking any thing by it ; 1 Strange,

229 ; and even though it be entered into by the wife as administratrix.

Ankerstein v. Clarke, 4 Term Rep. 616. But when a bond is given to

husband and wife, conditioned for their separate maintenance, during their

joint and several lives, they may join in a suit upon it. Schoonmaker v.

Elmendorf, 10 John. Rep. 49. They may also join on a promissory note,

made to the wife during coverture. Philliskirk v. Pluckwell, 2 Maule &
Selwyn, 393 ; Lewis v. Martin, 1 Day, 263, though this seems to conflict

with the doctrine of the case of Jackson v. Vanderheyden, in the 10th of

Johnson. The better opinion seems to be, that in these cases where the

wife is not the meritorious cause of action, she should not join with her

husband. 1 Chit. PI. 19.
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The case in Vernon, often noted as a case proving that the

husband may sue alone, for a chose due to the wife before mar-

riage, is the case of a legacy given to her, during the coverture,

to recover which the husband has a right to sue alone. For the

same purpose, a case in Atkins has been mentioned, but

not a syllable will be found II there to support such an idea. 128

The case of Garforth v. Bradley, in 2 Ves. is also cited for

the same purpose, (a) This case is an authority to prove, that

as to debts due the wife before coverture, the husband must join

her in the suits to recover them. The words of the Chancellor

are, " Whenever a chose in action comes to the wife, whether

vesting before or after marriage, if the husband die, in the life of

the wife, (6) without reducing it to possession, it will survive to

the wife with these restrictions : as to those which come to her

during the coverture, the husband may sue for them alone.

This proves that he could not bring an action for those that

came to the wife before coverture, without joining the wife : as

to those choses that come to the wife before marriage, he has no

election to treat them as his own ; they belong to his wife, and

must be sued for in her name as well as his : as to those which

come to her after marriage, he has his election to treat them as

his own or not, and he may sue in his own name, or he may join

his wife. The position then is, as to all her choses that belong

to her before coverture, if a suit be brought to recover them, it

must be in the name of husband and wife."

The case of Fenner v. Plashet, has been urged as proof, that

for a debt or duty, owing to the wife -before coverture, the hus-

band may sue alone. The case was, that a rent charge in fee

was granted to Fenner's wife when sole ; she married Fenner,

who distrained for rent due whilst his wife was a femme sole
;

the distress was rescued, and Fenner brought the action in his

own name, without joining his wife, and it was holden that he

might. This decision was doubtless correct, for by 32 Henry
VIII. rent in arrear due to the wife while sole, is given to the

husband
; so that the wife has no interest therein ; and on his

death it will not survive to the wife, but will belong to his

executors. It was, therefore, proper to sue in his name II 129

alone; he might indeed have joined his wife if he had cho-

(a) 2 Ves. 676.

(b) 2 Mod. 217.

19
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sen so to do, for her property was the meritorious cause of the

action. (1)

When a chose due to the wife before marriage is sued, why
may not the wife bring her action in her own name 1 for, in that

case, if the chose be collected, during the coverture, the avails

Avill belong to the husband ; and if the husband should die, be-

fore it is collected, it will belong to the wife ; and if judgment

be recovered, and the husband die, the judgment being in the

name of the wife, will belong to her
; and thus the rights of hus-

band and wife are preserved unhurt. The answer often given

to this question, by the elementary writers, appears to me to be

very unsatisfactory. That the wife is disabled to bring a suit

in her own no me, without her husband, (unless in the excepted

cases before considered in these chapters,) is undoubtedly law
;

and we are told that coverture itself is a disqualification. If this

be a sound position, the excepted cases cannot be supported : yet

some of them are admitted by all men to be good law. Neither

would it be correct to say that coverture must be plead in abate-

ment by the defendant, («.) if he means to avail himself of it :

and yet this point has been so decided, and is considered as law.

Whereas the idea that a disqualification to sue alone results

from a state of coverture, would render any judgment in her

name alone utterly void, or at least erroneous, and of course might

be shown by the defendant in any part of the proceedings. When
the defendant prevails, in a plea of coverture, she shall have an

execution for cost in her own name, or the husband may sue a

scirefacias on the judgment. Doug. Worlley v. Rayner.

It is said, that it is absurd that she should sue alone, for that

the husband and wife are one person in law. If this metaphor-

ical language have any application to this subject, it will prove

that he can never sue in his own name alone. It is said

130 that her existence, at least for i! civil purposes, is suspended

during coverture ; and yet we find her often an active

agent, executing powers, conveying land, suing with her hus-

band, and liable to be sued with him, and liable to punishment

(a) 3 T. Rep. 627.

(1) This doctrine is held in several of the older cases; but the reason

for suffering the husband to sue alone is, that the rescue is a tort to the

husband himself, which in no wise breaks in upon the established princi-

ple, that for any cause of action accruing to the wife before coverture, they

must be joined ; Cro. Eliz. 459 ; Moor. 584 ; but the wife might have been

joined, for it arises upon a duty due to her before coverture. Cro. Eliz. 459.
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for crimes. The true reason is, that it would be unreasonable

that the defendant should be vexed with a suit by a person, who
was unable to respond an}^ cost, that the defendant might re-

cover in a false suit against him. The whole of the wife's per-

sonal property is at the disposal of the husband : the usufruct of

her real property, and all her personal services belong to him

;

so that, by marriage, she is deprived of the means of satisfying

any demand against her : Therefore the husband ought to be

joined. There is also the additional reason, that no judgment

ought to be rendered against the wife alone, so as to expose her

to imprisonment without her husband. When the cause of ac-

tion does not survive to the wife, on the death of the husband,

there is no necessity that the wife should be joined with the

husband, as an assumpsit for labor of the wife after coverture
;

for, in this case, the wife has no interest. (1) It belongs exclu-

sively to the husband ; for he is solely entitled to the avails of

her services. So, too, when there is an express promise to the

wife after coverture, the action may be brought by the husband

alone ; for such promise is considered as a promise made to

him. (2) The case is the same in an action on a bond given to

the wife, during coverture, (a) (3) So, too, in case of a trespass

on the wife's land, which affects the usufruct only, as taking the

emblements ;
for these injuries do not survive to the wife. But.

if the injury affected the inheritance, they ought to join : (b) As
where there is a destruction of a house, or timber growing on the

soil ; for these are injuries which survive to the wife. (4)

The husband need not join the wife in an action of debt

incurred during coverture, upon a lease given by ii the wife 131

before marriage
;
for this belongs to the husband, ccming in

lieu of the usufruct : and, for the same reason, the wife need

not be joined in an action to recover rent, accruing on a lease of

the wife's lands by the husband and wife, (c) which lease was

(a) 4 Mod. 156 ; 1 Salk. 114; Cro. Jac. 77; 1 Roll. 31S-347.

{b) 3 Lev. 403 ; Ver. 82.

(c) 1 Buls. 21. Pal. 207.

(1) 1 Chit. PL 19.

(2) Cro. Eliz. 66. He may sue alone, or the wife may he joined. 2 M.
& S. 393. 396 ; 4 T. Rep. 616 ; 1 Salk. Ill ; 1 H. Black, ILL

(3) 3 Term R. 626. 631 ; 1 Chit. PI. 63; 2 H. Black. 1236 : Cro. Car. 4IS.

(4; Bac. Abr. tit. Bar. & Feme. K. 1 Chit. PI. 6-1.
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made previous to the statute of Henry VIII. (1) Neither need

he join his wife to recover rent in arrears to her, before cover-

ture, since the enacting the statute of Henry VIII. giving such

arrears to the husband. It would seem as if the line of dis-

tinction here presented («) would exclude the wife from being

joined with the husband, when she has no legal demand, which
could possibly avail her any thing : yet the husband may join

his wife in a variety of cases, in which he is not obliged so to

do : as where the person or property of the wife is the meritori-

ous cause of action, and the declaration does not demand the

damages, as especially belonging to the husband, as for rent of

the wife's lands, incurred during coverture. This rent is indis-

putably the husband's, and never can belong to the wife ; for, if

it be in arrear, at the time of the husband's death, (b) it belongs

to his executor : yet the husband may join the wife : So he may
in case of an assumpsit to his wife, (2) or legacy given to her.

He may join the wife in an action of trespass on emblements

growing on the wife's land; (c) and this may be done where

property was troVered from the wife before marriage, and con-

verted afterward. By the marriage the property was absolutely

vested in the husband, and there could be no necessity of joining

the wife
;
yet the law allows it to be done. (3) If the husband

and wife should obtain judgment in such case, and the husband

should die before the collection of the money recovered by the

judgment, the wife would own the judgment by survivorship
j

and thus the law of husband and wife, respecting such prop-

132 erty, would seem not to be preserved entire. II Where the

jus accrescendi prevails, no question can arise ; the wife is,

(a) Cro. Jac. 205. (7>) Cro. Jac. 205; 1 Vent. 162; do. 83.

(c) Cro. Jac. 442 ; do. do. 399-438. *

(1) And it makes no difference in this respect, whether the lease of the

wife's land, be made before or during coverture. In either case, the hus-

band may join the wife, or may sue alone at his election. 1 Chit. PL 20

;

Decker v. Livingston, 15 John. Rep. 479.

(2) But this action cannot be supported without an express promise to

the wife. Heydon v. Thomas, 1 Har. & Gill, 153.

(3) 1 Chit. PI. 62. In some of the older cases it is said that he may
join the wife at his election. Sid. 172 ; Keb. 641. But 3 Term R. 634 is

strong to the point that they must join in such cases. In replevin, detinue,

&c, the husband must sue alone, for these actions admit a property in the

feme, at the time of the marriage, which, by virtue of the marriage, be-

comes vested in him.
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undoubtedly, the sole proprietor of such judgment, and not ac-

countable to any person in law or equity. But in those states

where the jus accrescendi is not acknowledged, it may be a

question whether the wife is not trustee of this judgment for the

executor of the husband ; and obliged in equity to account, if

not for the whole of the judgment, at least for a moiety. I

should incline to this opinion, were it not that there is a different

point of light, in which, I apprehend, this transaction may be

viewed. I can conceive of no reason which could influence the

husband to join the wife, only that she might have the benefit

of the judgment, in case of his death before the money was col-

lected ;
and, if this be the case, it is in nature of a voluntary gift

of this money to his wife, upon the happening of his death, and,

of course, cannot be taken from her by his representative. This,

like all other voluntary grants, would not be good against cred-

itors. Notwithstanding the before mentioned cases furnish evi-

dence of the truth of the position, that the husband may join the

wife, where she is the meritorions cause of the action
;
yet this

rule does not extend to those cases which demand damages on

the ground of special damages to the husband : As where an

action is brought to recover for the battery of the wife, (a) per

quod consortium amisit, or on account of some special damages

to him by reason of slandering his wife. In these cases the hus-

band must sue alone ;
for it is easy to see that it would be absurd

to join the wife. (1) AH the cases of contract, where the husband

is permitted to join the wife, when he might have sued alone, are

cases of express promises to the wife. We find it said in Carth.

251, that the law will not imply a promise to the wife, although

her services are the meritorious cause of the right of action ; and,

in such case, the husband must sue alone. 4 Mod. 156, is

an authority II to prove, that on an implied contract for work 133

done by the wife, the husband cannot join the wife. (2)

(a) Cro. Jac. 501 ; Salk. 206; 1 Lev. 140 ; Sid. 346.

(1) For the action is founded on the special damage done to the hus-

band, and it was so adjudged in Cro. Car. 89-90, and in Cro. Jac. 538 ; and

wherever the action is brought for words spoken of the wife, and predica-

ted on the special damage done to the husband, she must not join. Bac.

Abr. tit. Bar. & Feme, K, and cases there cited. Lewis et ux. v. Babcock.

18 John. Rep. 443.

(2) The doctrine was long since established that assumpsit would not

lie upon an implied promise to the wife, for any cause accruing during

coverture. In addition to the cases cited in the text, see Cro. Eliz. 61

;

Salk. 114 ; Style, 298 ; and Heydon v. Thomas. 1 Har. & Gill. 153.
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In the case of Bright v. Addy, in 2 Vent. 195, the judges differ

respecting the question, whether the wife could be joined in an
action of trespass, quare clausum fregit, on the land of the wife.

The decision of the question, I apprehend, depends upon the na-

ture of the injury. If the trespass affected the inheritance, by
doing damage to the houses, destroying trees, or ploughing the

soil, she ought to be joined ; for, in such cases, the action would

survive to the wife on the husband's death. But if the injury

was to the emblements, it would not be necessary to join the

wife ; for such cause of action would not survive to her
;
yet

her property being the meritorious cause of action, the husband

has his election to join her or not. (1)

In Sid. 25, we find it said by the court, in a case where a

promise was made to a femme covert, in consideration that she

would cure such a wound, to pay her £10, that if the baron die,

such cause of action would survive to the wife. (2) This is

analogous to some modern cases, where a legacy was given to

the wife duriug the coverture, and not collected, and the baron

died ; .the right to recover it survived to the wife. It is difficult

to discern the principles on which such decisions are founded
;

for there can be no question but that the husband may sue with-

out his wife, and recover all the choses of the wife, which ac-

crued during the coverture ; and in the principal case, the hus-

band was exclusively entitled to the services of the wife. It is

true, that by the courtesy of courts, where there is an express

promise to the wife, the husband may join the wife; but, in

(1) The rule, as laid down by Mr. Chitty, on this subject is, that Avhere

the action is merely for the recovery of damages to the land, or other real

property of the wife, during coverture, or for a tort which prejudices a rem-

edy by husband and wife, the husband may sue alone or the wife may be

joined, her interest in the land being stated in the declaration. But a de-

mand for removal of personal property, as corn or grass, when severed

from the land, ought not to be included, because the entire interest in the

personalty is vested in the husband. 1 Chit. PI. 63; and see Selwyn's

Nisi Prius, 291 ; 5 East; 2 Bla. Rep. 1236; Cro. Car. 418, 437.

(2) In Bacon's Abridgment this case is cited, and held to be good law,

upon the ground that, it is a promise arising upon the skill and performance

of the wife. Bac. Abr. tit. Bar. & Feme, K. It is not easy to discover

wherein this case differs from the ordinary one of an express promise to

the wife, where it is well settled she may join, and therefore the action

may have been rightly brought, but it is much more difficult to assign the

principle upon which such cause of action would survive to the wife.
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such case, it is not because the wife has the smallest interest

therein.

In Cro. Jac. it is stated that she may he joined ; and this

must be the correct opinion
; for nothing is more II clear than 134

that the husband is entitled to all the earnings of the wife.

Of course, the action would not survive to her, and there could

be no necessity of joining her.

There is a case reported in 2 Levinz, 63, of an action on the

case against baron and femme, for retaining and keeping the

servant of the plaintiff, and judgment for plaintiff against both.

Surely there is no case, except this, of an action having been

maintained against a femme covert, upon a retainer on contract.

If it be viewed as a trespass, (which it cannot be,) it is then a

tort committed with the husband, for which the wife is not lia-

ble. There is no principle on which this case in Levinz can be

supported.

In Cro. Car. 399, there is a case of an estate in reversion, grant-

ed to baron and femme for life, and the heirs of the baron in fee.

The baron brought an action, in his own name, against the ten-

ant, to recover damages for not repairing the house, according to

the covenants of his lease. It. was objected, that the suit ought

to have been in the name of both baron and femme, as both had

an estate therein ; but the court held that it was well brought.

The words of the court are, the action being personal for dama-

ges only, it might be brought in his name alone. The judgment

that the action is well brought, is correct ; but not for the reason

given. The truth is, no estate is given to the wife : it is not an

estate for life in the husband and wife, with remainder in fee to

the heir of the baron ; for, according to the well known rule in

Shelby's case, where an estate is given to A for life, and the

terms " his heirs" are used, it is a fee simple in A, the word

heirs is a description of the quantity of estate given. Of course,

in this case, the husband took the whole estate in fee, and the

wife took nothing ; so that the suit could not have been brought

in her name, together with his. If the action will survive

against the wife, in case of the II death of the husband, it 135

must be brought against husband and wife
;
as to recover

land claimed by the wife. When a suit is brought to recover

lands, of which husband and wife are in possession, the husband

claiming in right of his wife, the suit must be brought against

husband and wife : Yet this does not extend to the case, when
the husband disseises the tenant, claiming in right of his wife

;

for his act cannot make her a disseisor : and no consent of her
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own to the act will bind her : But her agreement to the disseisin,

after her husband's death, will constitute her a disseisor ; and

her remaining in possession, and taking the profits, is conclusive

evidence of such agreement, if she had knowledge of the dissei-

sin. Bro. Disseisor, 67. Roll. Abr. 660. (1)

Though a wife is not bound by any assent of her own, yet

she is liable for her torts : So that if she should enter upon land

without her husband, and disseise the tenant, she would be a

disseisor: and although, in that case, the husband is no dis-

seisor
;
yet, if an action is brought by the tenant during the cover-

ture, the husband is liable with the wife. It is also said, that if

a wife, with her husband, enter and commit a disseisin, that she

is a disseisor, and liable with her husband. The general rule

is, that when a wife commits a wrong in company with her

husband, she is not liable to any action, but the husband only.

The reason of the exception in this case, must be, that the wife

gains an estate by the disseisin, as well as the husband
;
that is,

the husband and wife have a joint estate by the disseisin. So

that having the benefit of the tortious act, she ought to be liable
;

but a wrong act respecting property, where, from the nature of

the property, she can never receive any benefit ; or any wrong

,-act that is not beneficial to her ; if committed with her husband,

shall never render her liable to an action. Co. Lit. 357. Roll.

Abr. 660.

136 I! So too, for all debts which she owed before coverture, she

must be sued with the husband
; (2) for if these be not col-

lected of the husband, during coverture, she is liable. She is con-

sidered by the law the debtor ; and for all torts committed by her

before marriage, and for all torts committed by her after mar-

(1) And where a lease for life or years is made to baron and feme re-

serving rent, the action of debt for rent in arrear, should be brought against

both, for this is for the advantage of the wife, and it has been held that a

feme covert, though living apart from her husband and on her separate

estate, could not be sued without joining her husband. Brown v. Killings-

worth, 4 McCord, 429 ; and when the wife was a yearly tenant before

marriage, at a rent payable quarterly, and she married before a quarter's

rent became payable, it was held that in an action to recover such rent,

the wife should be joined. 3 J. B. Moore, 307 ; 1 Brod. & Bing. 60.

(2) Angel v. Felton, 8 John Rep. 149 ; Bac. Abr. tit. Bar. & Feme, K.

1 Chit. Plead. 45 ; 7 Term Rep. 348 ; 2 Term R. 480 ; 1 Taunt. Rep. 217,

254; 1 Brod. & Bing. 60.
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riage, where she was riot in his company, or did not act by his co-

ercion, (a) (I) But for covenants in leasss, respacting repairs and

rents that accrued after the marriage, she cannot be made liable
;

for the obligation that arises under such a contract, is transferred

to the husband.

Husband and wife cannot join in an action for the battery' of

both ; for the damages of the battery done to the husband belong

to him ; and for the battery of the wife, like choses, if collected

during the coverture, they will belong to the husband ; but if not,

they will belong to the wife, or her administrator. (6) Such a

transaction furnishes cause for two actions ; one by the husband.

for the injury -done to him ; and another by husband and wife

for the injury done to her. (2)

If husband and wife be sued for a battery, and the husband

be found not guilty, judgment cannot be rendered against the

wife alone, although she is found guilty ; for she is not liable to

an execution without her husband, (c) It is said, that in an ac-

tion by husband and wife, for a battery of both, and the defend-

ant is found not guilty as to the husband, and guilty as to the

wife, that such a verdict is good ; or if several damages had

(a) 1 Roll. 6; Co. Lit. 357; 1 Roll. 348; 1 Lev. 312.

(6) 2 Vent. 2.9 ; Cro. Jac. 665. (c) 1 Vent. 328.

(1) 7 Mass. Rep. 291 ; 1 Bing. 50. An action for slander by the wife,

dum sola, will lie against husband and wife. Hank et ux. v. Harman et

ux , 5 Binn. 43. And it has been held that for a forfeiture under a penal

statute they must be jointly sued. 1 Hawk. P. C. 3-4. But the supreme

court of the state of New York have held that the husband may be sued

alone for such forfeiture. Hasbrouck v. Weaver. 10 John. Rep. 256.

(2) Cro. Car. 553 ; Jones, 440 ; Cro. Jac 355 ; Roll. 10S ; 2 Mod 66 ; S

do. 200 ; Vent. 328 ; and a marriage de facto will be sufficient to entitle

them to join, unless the marriage were void nb initio, as in the case of po-

lygamy. Doug. 174. If the action is brought for the personal suffering

or injury to the wife, the declaration ought to conclude to their damage
and not to that of the husband alone, for the damages will survive to the

wife if the husband die before they are recovered. Ld. Raym. 1208 ; Salk.

119; Yelv. 89. But if the wife die after judgment, the damages will sur-

vive to the husband. Stroop v. Stwartz. 12 Serg. & Rawle. 36. And if

the battery of the wife depwve him of her company, or assistance, or if the

wife be maliciously indicted, and the husband be put to expense, he may
sue separately for such consequential injury, and in the same declaration

proceed for an injury done to himself. 1 Chit. PI. 62. and authorities there

cited.

20
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been found, and the husband had released the damages to him-
self, that this would be good. (1)

A femme covert, having a separate maintenance, may sue

without her husband. This proposition is not correct, unless

there were articles of separation. 135 Chanc. Ca. 35.

137
||
CHAPTER XI.

Of the Power of the Wife to Devise.

By some it is contended that there is an incapacity at com-
mon law in a married woman, resulting from a state of cover-

ture, to devise her own property. On the other hand it is con-

tended, that, at common law, wherever we find a wife possessed

of property, she may as freely devise it as any other person, pro-

vided no right of her husband will be infringed by such devise.

In the first place, I will consider this subject independent of

any authorities ; as if it were a question wholly novel, respecting

which there had been no adjudications, and was now to be de-

cided upon principle. In such case, unshackled with precedents,

nothing can govern us, in deciding the question, but what is rea-

sonable and right, preserving, however, a due regard to all analo-

gous principles of law ; so that the determination in this case

shall not be inconsistent with such principles
;

if the result of

such investigation should be, that it is reasonable that a married

woman should possess the power of devising.

Yet, if the authorities teach a different. doctrine, I admit that

nothing more can be inferred from this, than that the law, in

this particular instance, is unreasonable ; but still a court must

decide against such power. No maxim is of more real utility to

the community than stare decisis. If it should be found a du-

bious, embarrassed question, we can never fail to decide on that

side which is reasonable and right. ,

(1) But if a woman marries after an interlocutory judgment against her,

in an action for a trespass, or on a contract, the plaintiff may proceed to

judgment and execution against her, without joining her husband, by a

scire facias. 3 Black. Com. 414 ; Cooper v. Hunchin, 4 East's R. 521.
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il Surely there is nothing in the nature of marriage that should

prevent a woman from devising. Her understanding is not in>

paired thereby; and she, who .was sufficiently discreet to devise,

when unmarried, is not, by marriage, rendered less discreet.

Some maxims in use would lead us to believe that she was des-

titute of volition. If this be indeed true, a devise by her ought

not to have an effect, any more than a devise -by a fool or a mad-

man : but surely the English law does not recognize such a

principle. Upon what ground is it that a married woman is

punished for her crimes? It is a fundamental maxim of that

law; that free-will is essential to a subject deserving punishment

;

and to punish a person destitute of it, would be a reproach to the

law. Is she not often vested with a power to convey and devise ?

and the execution of this power is as effectual, as if made by any

other person. This would be absurd upon the principle that she

is incapable of exercising any volition. Is it not true, that, by a

certain species of conveyance, she can convey her real property

;

and that her consent is absolutely necessary to perfect the con-

veyance ; and, when that is done, it shall bind her ? It is a so-

lecism to say, that the consent of a person shall have any efficacy

who is incapable of consent. In an action by a husband for

adultery with his wife, some solemn sage of the law framed the

writ, that the defendant, with force and arms, ravished his wife :

and this is surely correct, if a married woman cannot consent to

commit adultery. On what ground then is it to be contended

that she ought not to have this power ? It is urged, with an

appearance of plausibilty, that such a power would be of no ad-

vantage to her, but a real disadvantage ; that she is liable to the

coercion of her husband ; and it is apprehended, that he will

compel her to devise in such a manner as suits his interest, with-

out attending to her wishes. May not the same argument

be il urged, with equal force, against her power to convey 139

her estate ? Cannot a conveyance be procured by the same
coercion as a devise by will ? The husband, who regards not

the wishes of a wife, if he be determined to get her estate into

his hands, will, by the same mal-treatment, gender her life un-

easy, until he has accomplished his designs, and gotten the avails

of her property, by compelling a sale; and a wife, who has firm-

ness sufficient to prevent her yielding to the importunities of her

husband to sell her property, will devise according to her own
choice. The argument is, that, as the law confessedly is, there

is the same danger that her inclinations respecting her property

will be defeated, as if she possessed the power of devising. Will
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it be said that he has more power over her when in a sick bed,

khan when in health? This reasoning does not oppose her de-

vising, when in health : it proves, rather than any thing else, that

sick berl devises are dangerous. It may also be said, that a
husband, on a sick bed, may be led away

7
contrary to his incli-

nation, by the importunities of a wife : for he is, in his turn, in

her power. If, then, a deed by her, of her real estate, which
may be procured by coercion, is legal, why is not her devise,,

that may be procured by the same coercion ? To deprive her of

this privilege, will, in no instance, render her situation eligible:

and, to allow it, will, in very many instances, afford her the sat-

isfaction of knowing, that her estate will, probably, be enjoyed

by the object of her affections. I Shall make no observations

respecting that imaginary guard, which the English law seems

to have placed over her interest, by examining her privately, re-

specting her consent to a conveyance ; for it can be no guard.

The wife who is unwilling to convev, and who has so farl5 onvey,

yielded to the importunities of her husband, as to proceed in the

business, will never stop short on such an examination
;
for

140 she would not have appeared before II the magistrate, if she

had not resolved to secure her quiet at the expense of the

loss of her estate. There is no instance, I apprehend, where a

wife has been examined, in which she has declared that she

was unwilling to convey: it is less than the shadow of a secu-

rity. If. then, she may convey with his consent, why not devise

with his consent? In the form there is this difference : m the

instruments of conveyance, he is joined with her, but not in a

devise. In the former it is necessary for him to join, to pass his

own interest ; but, in the latter case, his interest is not affected

by the devise ; but the devisee must take it, subject to his in-

cumbrance thereon. Can any reason be assigned why it should

be necessary that his consent should be given, to render valid

her devise ? Why should his consent be requisite to enable her

to do that which does not* affect his interest ? Must she have his

liberty ; and has the law prescribed it out of mere wantonness

and tyranny, to do that, the doing ofwhich cannot be injmiousto

him, and the omission of it in no respect beneficial to him ? To
require his consent, lays her under a very unnecessary, and con-

sequently, a very unreasonable restraint., Admit the idea of

full liberty in her to devise, independent of his pleasure, and all

danger of coercion is at an end ;
for, to save appearances, and

to render her husband easy, she can make a will which accords

with his wishes : But if it do not with her own, most assuredly
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he will be surprised with another, which she may lodge with

some confidential friend, a will which is perfectly the will of her

choice.

It may he said that this doctrine will render a deed valid by
her, without the consent of her husband ; and that this is a novel

doctrine, never before contended for. This objection, I flatter

myself, will be found satisfactorily answered in a former chap-

ter, to which I refer the reader, (a)

II Is there, then, any solid reason why a wife may not devise 141

her estate, without the consent of her husband, where no legal

right of his is to be affected? Is it not enough that the law has

given to her husband the whole of her personal estate in posses-

sion, and the entire disposal, if he chooses, of her personal prop-

erty in action, and her chattels real
;
without taking from her

the power of devising that estate which is still her own, to which

he has not any right, and never can have, merely because it is

the sovereign pleasure of her husband that she should die intes-

tate, when all ethers of the community may devise their prop-

erty ? Has she no particular object of her affections, to whom
she would wish to give her estate ? Must she be destitute of

power to reward the duteous affections of meritorious relatives
?

and reluctantly learn that her property must, on her death, be

enjoyed by an undutiful heir, who has never merited a single

favor at her hands ? Why should she not have it in her power
to procure from those about her such treatment as she would
probably receive from them, when they knew that it was in her

power to reward their attention, or defeat their expectations, if

treated with disrespect? Having attempted to show, that.it was
reasonable that she should possess this power of devising her

property, I will now examine . the subject as it stands on legal

ground.

The result of this inquiry, I apprehend, will he found to be
this : That, under whatever circumstances we find a wife pos-

sessed of property, separate from her husband, which does not

belong to him, and cannot, at the moment the devise takes effect

;

such devise by her, without the consent of her husband, is good

on the principles of the common law ; and whenever she is de-

prived of that power, it must be by statute. (1) That she can

(a) Chap. 8.

(1) The subject of the power of a feme covert to devise has been well

nigh exhausted in the text, and nearly, if not quite, all the decisions on the

subject, prior to 1816. examined and referred to. As this branch of the
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devise personal property, which belongs to the husband, with his

consent, is manifest from a variety of authorities. (a) (1)

142 I! I wish it to-be remarked, that these are the cases in

which we find the doctrine laid down, that the devise of the

wife, with the consent of the husband, is good. (b) This propo-

sition, abstracted from the subject devised, seems to imply, that

a devise, without his consent, was not good : but the rule is laid

down only in cases where his own interest is concerned ; and to

no other is it applicable ; and in no measure opposes the opin-

ion, that, in those cases where his interest is not concerned, she

may devise her own property without his consent. It is laid

down by Bracton, and, before him, by Glanville, that the will of

a wife, generally, is not good, without the consent of her hus-

band ; for this reason, by them subjoined : because it would be

disposing, by will, of his goods. From these ancient authors we
find, that it was not uncommon for a wife to devise away her

husband's property, with his consent. It is material to notice

the reason given, why a wife could not generally devise, without

her husband's consent ; which was, because it was devising the

(a) 5 Henry VI. 31 ; do. 39 and 27.

(6) Brake's Devise, 34 ; Cro. Car. 219, 376.

law is not often submitted for the consideration of the American courts,

decisions upon it will be rarely found. The proposition laid down in the

text, that a married woman may devise her separate property, without the

consent of her husband, when such property becomes vested in her by vir-

tue of a deed of settlement executed prior to the marriage, may well be

sustained upon general principles, for in such a case the wife holds and en-

joys the property, with all its incidents, whereof the jus disponendi is one;

and where she has the complete control over the principal, she must, of

necessity, have it over the produce and accretions. Fettiplacc v. Georges,

3 Bro. C. C. 8; Vern. 535; Gore v. Knight, Prec. in Chan. 255. But it is

to be borne in mind that equity alone gives force to testamentary disposi-

tions of this character, under the name of an appointment, or declaration

of a trust. 1 Rob. on Wills, 25 ; 4 Kent's Com. 505.

(1) Swinburne, 89. But the husband may revoke the same, not only

during her life, but, according to Swinburne, after her death, before the

will is proved. But if he confirm the will, after her death, it is forever

binding upon him. It is said, however, that an instrument made by a feme

covert for the purpose of devising personal property, made with the con-

sent of the husband, can hardly be called, in strictness, a will. Rob. on
Wills, 24 ; 2 Atk. 49.
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husband's property, (a) If the property devised had been her

own, independent of her husband, there would have been no. ob-

stacle to her devising it ; and it is observable, that Bracton says,

generally a wife cannot devise without her husband's consent.

This clearly implies, that there were cases in which she might

devise, without his consent : The word generally would not

have been used, if coverture were a disqualification to devise in

all cases. Bracton then goes on to inform us, that it was usual

for a wife to devise her dress and ornaments ; which, he says,

were properly her own property : and mentions this as an ex-

ception to the general rule, before laid down, that the wife could

not generally devise, without her husband's consent. For, he

says, in this case, we find a wife owning property indepen-

dent of her husband ; and, at the II same time, we find her 143

right of devising recognized by the highest authorities, (b)

We shall find, from the ancient writers on the common law
of England, that there were other instances, where the wife had

a real ownership of property, distinct from her husband, so that

it was her own, and out of the reach of her husband. This was

when, on marriage, (which was frequently the case,) the hus-

band endowed the wife, ad ostium ecclesice, with personal goods,

in lieu of dower in his lands; the property was hers, in such a

manner, that it was not in his power to claim it. (c) This

being her own, she might devise it ; and this was the occasion

of the exception made by Bracton. After Bracton wrote, we find .

this doctrine expressly laid down by an eminent civilian, Arch-

bishop Stafford. His words are these : Married women have a

distinct property from their husbands in some things ; and this

property they may devise, independent of their husbands.

Nothing can be more certain, than that testamentary matters

were governed by the laws prevalent in the spiritual courts
;

and Ave shall find, that in the reign of Edward HI, Arch Bishop

Stafford lays it down, as established by law, that wives might
make wills : and he complains that methods had been taken to

prevent them ; which, he says, was in violation of the usage of

the church hitherto approved, and an offence against the divine

majesty, and the ecclesiastical law. {d) In a later period. Lynd-

wood, the most eminent civilian of his time, and perhaps of

any age, recognises the same doctrine ; and expresses his sur-

prise, that the power of a married woman to devise, should be

(a) Reeve's Hist. Ill, 307.

(b) 3 Reeve, 9. (c) 1 Reeve's Hist 107. (d) 1 Reeve's Hist 6S.
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combatted by any one, as it seems that it was. He agrees to

the rule, that the property which belonged to her husband, she

could not devise without his permission
;
tut he says, she may

have property of her own, which he demies to be, quce

144 habet in rebus paraphernalibus II extra dotem, which can be

no other tlian the estate given, as before mentioned, ad ostium

ecclesice. For he admits the husband's exclusive right to the

portion which she' brought to her husband, and also to that

which she afterwards acquired : and it ought to be remarked,

that the only ground, on which it was contended that a wife

could not devise, was, that she had no property which was,

in its nature, devisable
;

for, at that period, real property could

not be devised by any person.

It never entered into the head of any person, that any dis-

qualification to devise arose from a state of coverture ; but the

only reason was, that the wife had no goods, which would have

been the same disqualification of an husband, who had no

property devisable. That the wife had no goods, was the posi-

tion that Lyndwcod had to combat ; for, if she had, there does

not seem to have been the least apprehension, that there was
any thing in the nature of coverture, that should prevent her

from devising.

No inference against this doctrine can be derived from those

authorities which say a wife can devise, with consent of her

husband : for these were cases of devising his property ; and

certainly, in those cases, his consent was necessary. A rule,

therefore, drawn from those cases, can never apply to cases not

under similar circumstances. This was the case, where, in the

year books, this doctrine is expressly laid down, that a married

woman may bequeath, b*y will, with the consent of the hus-

band. The same doctrine has been recognized, in a later

period, in a host of authorities ; but, in all of them, the devise

was the husband's property.

Perhaps it may be thought strange, that a question like this,

should be embarrassed by a single doubt, at any period of our law :

but, we must remember, the instances of a wife's holding

145 property of her own, distinct from her || husband, were
very few, until within the last century, except the property

was real : and this kind of property could not be devised by any
person, until the permission was given by the statutes of Henry
VIII ; which statutes forbade married women from devising

their real property. The question could, therefore, but seldom
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occur, in former times ; but in latter years, since it is common
for wives to enjoy separate estates, by means of settlements and

estates given to them to their separate use, no point has become

more luminous in the English law. See Vesey, 190, where

Lord Hardwicke recognises the doctrine for which I am now
contending, in the strongest terms, that a married woman may
dispose of such estate, if personal, by any act in her life time,

or by will. It was urged at the bar, and admitted by the court,

that, when a married woman has separate property, that it is

incident to such property, that she 'may make a will of it. The
words of Lord Thurlow on this subject, are, that the proper

rule, in all cases, respecting the acts of married women, (a)

and respecting their separate property, is, that they are compe-

tent to do any act respecting it, that unmarried women can do.

Says he, it is impossible to say, that a married woman is incompe-

tent to act with her separate property, as afemme sole. Authorities

to this point are numerous. It is, then, no longer a controversy,

that the English law does not consider coverture as having any

qualities, which incapacitates a wife from making a will;

and when she is found possessed of estate, she may dispose of

it as freely as any person, and with as little restraint as a femme
sole, (b) (1) Married women are not, then, legally incapacitated

to devise, otherwise than by statute of Henry VIII. Baron

and femme, by articles of agreement, separated ; and the hus-

band granted to her a separate maintenance ; out of which,

by her frugality, she had || saved a sum of money, and 146

made a will, and devised it ; and the will was holden valid.

Lady Rodger's case, Ch. Ca. 118. The same reason exists why

(a) 1 Ves. 303. 1 Ver. 214. 2 Ves. 75. 1 Bro. in Can. 10. 1 P. W. 126.

(b)2 Ves. 190. 2 Do. 518.' 3 Atk. 709. 1 Ver. 253.

(1) See, also, in addition to the authorities cited in the text, Rich v.

Cockell, 9 Vesey, 369; Gage v. Lister, 2 Bro P. C. ; Pridgeon v. Prid-

geon, 1 Ch Cas 118; Bletsoe v. Sawyer, 1 Vern. 245; Herbert v. Her-
bert, Pr. in Ch. 44; Peacock v. Monk, 2 Vesey, 190; Rippon v. Dow-
ding, Ambl. 565 ; Southey v. Stonehouse, 2 Vesey, 612. That chancery

will consider a married woman in the light of a feme sole, with regard to

her separate property, either personal or real, is also manifest from a
variety of authorities, among which may be cited, Glyn v. Baxter, 1

Younge & Jervis, 329 ; Headen v. Rasher, 1 M'Cleland & Younge. 90

;

Sturgis v. Corp., 13 Ves. 190 ; WagstafF v. Smith. 9 Ves. 520 ; Pybus v.

Smith. 1 Ves. 189.

21
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this should he good, as in the other cases : the husband could

have no claim upon the -money ; for it had passed from him to

her, by his own grant, and was her property, over which he

had no control.

Perhaps it may be said, that no argument can be drawn from

the decisions in chancery, respecting their power to devise their

separate property ; for, that courts of chancery feel themselves

at liberty to depart from the rules of law. Whatever powers-

may have b.een assumed by chancery, I trust, it will not be found,

that they have ever indulged' themselves to such an extent, as

to set aside those laws that create, in any person, a disability

to contract or devise. This matter may be set in a very clear

point of light, by adverting to the case just mentioned. In that

case there was a devise by a married woman, of real as well as

personal estate, both of them her separate property. Her devise

of personal estate was holden to be good ; but her real, not good

:

because the statute of Henry VIII disables a married woman
from devising her real property. Had it not been for that statute,

it would have passed by the will, as well as the personal property :

for nothing can be more certain than this; that, if coverture, in-

dependent of the statute, created a disability, then the personal

property could not have passed by the devise. With respect to

the real property, the statute had created a disability : there-

fore it was, that she could not devise. Surely a disability crea-

ted by the common law, is as stubborn and as difficult to

surmount, as one created by statute ; but, we find, that she was
possessed of power to devise her personal property. Of course,

there was no disability at common law, resulting from a state

147 of coverture ; and if a court of chancery so respected II the

statute, as not to decree counter to it, their respect would

have been as great for the regulations of the common law. They
never conceived that they had more power to dispense with the

regulation of the one, than with those of the other.

If an agreement, under hand and seal, in nature of a settle-

ment, be made, before marriage, betwixt the intended husband

and wife, respecting the real property of the wife, that the wife

shall have power of disposing of her lands, -a? she pleases, and

marries, she may dispose of it, by an instrument in nature of a

will, notwithstanding her disqualification by 34 Henry VIII ; for

this is only the execution of a power which she is competent to
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da (1) It is not in the power of the intended husband to vest

her with authority to devise her real property ; for she is utterly

disqualified by statute. Her lands, therefore, do not pass to the

devisee in her will ; for it only operates upon the estate that the

husband has in the lands, by virtue of his marriage with her.

He could give her power to dispose of his interest in the lands
;

but he could not repeal the statute, and give her power to devise

her own lands : for she cannot devise her sole and separate real

property by will. Thus no marital right is aifected thereby : for

this is absolutely forbidden by the statute of Henry VIII, when,

at the same time, her will of her separate personal property is

valid : for no statute prohibits her, and neither does the common
law. 2 Ves. 75, 610.

Suppose the devise had been before marriage, would the mar-

riage be a revocation of the will ? (2) It seems that it would,

according to the case of Dover v. Staple, 2 T. Rep. 6S4. What,

then, is the reason that this devise should be revoked ? May
not that, which, if it had been done after marriage, would have

been valid, remain valid after marriage, though it was done be-

fore ? The difference is this : If the devise was made be-

fore marriage, it I would operate upon the land devised, to 14S

pass it to the devisee, upon the death of the 'testator ; but

if it were made after marriage, it was the mere execution of a

power to pass the husband's estate therein : so that the same
reason exists, why marriage should be a revocation of her will,

as exists in other cases, viz. that she cannot, after marriage, con-

trol her property, whatever event might have taken place that

(1) So she may make a will in favor of her husband, in the execution

of a power reserved to her while sole, over her separate estate. Bradish v.

Gibbs, 3 John. Ch. Rep. 523. As to the general principles of the text, see

Anderson v. Dawson, 15 Vesey, 532; Barton v. Briscoe, 1 Jac. 603; Rich

v. Cockell. 9 Vesey, 369 ; Rippon v. Dowding, Ambler, 565 ; 4 Kent's

Com. 506. In Connecticut and Illinois there is no disqualification to pre-

vent a married woman from devising her separate property. Rev. Stat.

Conn. 1821. Ibid. Illinois, 1829.

(2) Where a woman, being about to marry, entered into an agreement

with her future husband, without seal, by which her property was settled

on the survivor for life, with power to the wife to dispose by will to be

made after marriage ; she then immediately makes a will by which she

bequeaths her property to her intended husband, absolutely, and afterwards

marries. The articles resting in agreement give the husband an equitable

estate for life, but the will is revoked by the subsequent marriage. Hod-

son v. Lloyd. 2 Bro. C. C. 534.
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would have rendered it improper that the will should take

effect.

In 2 Ves. 75, it is laid down, as the known law of the land,

that the assent of a husband is not necessary to give validity to

the will of his wife, when it is a will of her separate property.

Those cases which admit of the ability of the wife to devise,

with the consent of the husband, which are cases of her devising

his property, in no measure oppugn the idea of her ability to de-

vise her own property, without his" consent ; and even these cases

demonstrate, that there is no incapacity to devise, arising from

coverture : for if there had been, his consent could avail nothing.

And, in the case first mentioned, there was the husband's con-

sent to devise her real property ; but it was declared as sound

law, that the husband could not give liberty to his wife to devise

real property, for the statute had expressly forbid it. The stat-

ute had created a disability, and it was not in his power to re-

move it : and, if the common law had created a disability, it

would have been as much out of his power to remove it, as if it

had been created by statute.

It will be remembered that the personal property, at common
law, was the only property which was devisable. It follows,

then, there was no property which, by the common law, was
devisable, but what could be devised, as well by a married wo-

man as by any other person.

With respect to her choses in action, we find it laid down
149 in the books, that, in case her husband survived II her, if he

had not reduced them to possession, during the coverture,

they did not belong to him, but went to her representatives. In

this estate, then, on her death, he had no interest. Upon the

principles contended for in this chapter, we should expect to

find, that a married woman might devise her choses in action
;

and the result of the investigation is, that she can : for we find

it adjudged, that, of things in action, she may make a will ; and

that this is properly a will in law, and ought to be proveci in the

spiritual court, (a) (1) This adjudication could never have taken

place, if any idea had been entertained that coverture disabled

the wife from devising. How this right of the wife, to dispose

of her choses, would be considered, since the enacting of the stat-

ute of Car. II, by which the husband is entitled to the choses of

the wife, by administratorship, without liability to account for

(a) 1 Mod. 211, 212.

(1) Ante Chap. I.
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the surplus, after paying her debts, is, perhaps, uncertain. This

is, however, immaterial to our inquiry; for the law, to which I

have adverted, was established when the husband was not so

entitled. I should believe that the statute had not infringed the

right of the wife to devise her choses. The law has made the

husband residuary legatee of the surplus of her estate, after pay-

ing her debts ;
which he is not liable to pay after her death, in

character of husband ;
but is liable to pay as administrator. And

although it is clear that his interest may be affected by the de-

vise, yet it is not an interest belonging to him as husband : no

marital right is affected : it is nothing more than a contingent

right of an heir or representative, which is always liable to be

defeated by a testator. Although this point should be determined

otherwise, where there is such a statute as that of Car. II.
;

yet,

where there is no such statute, the law remains as it ever has

been, that a wife may dispose of her choses by will. (1)

II If the principles of this chapter be correct, a wife may 150

make a will of things which she has in. aider droit ; for

these cannot belong to the husband. It is the law of the books

that she can. These are the words of the court, in the cases

cited in- the margin, of things which are holden in aider droit

:

A wife may make a will, without her husband's assent, {a) (2)

In every situation, in which a wife is found possessing property,

which cannot belong to the husband, on her decease, she may
devise it, unless she is prohibited by force of statute. Very few

instances can be found of a wife's owning personal property, until

of late years, since the practice of her having separate property

(a) 2 And. 92; Moor, 340; 1 Roll. 60S, 912. 214; 2 East. 552.

(1) The necessary inference, from the fact that her choses in action de-

scend to her representatives, would seem to be, that she could dispose of

them by will ; and this is the correct doctrine in such of the United States

as recognize the right of the wife to devise at all We shall see hereafter

that in many of the states the wife is considered wholly incapable of con-

veying her property by will, while in others this power is conferred upon
her by express statute provisions.

(2) 2 Kent's Com. 170-171. So where an estate is limited to uses, and
power is given to a feme sole to declare such uses, the limitations of uses

may take effect ; and if she afterwards marries, she may limit the uses, by
way of execution of a power, which is rather an appointment than a will.

And she may, under a power of appointment in a marriage settlement,

over a personal chattel, appoint in favor of her husband, and in the absence

of coercion or fraud, equity will enforce such appointment. Whittall v,

Clark. 2 Edwards' V. C.Rep. 149; Cheslyn v. Smith. 8 Ves. 193.
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has taken place
;
and in all these, which can he found, it has

always been held that a wife may devise such property. And
since the practice of her having separate personal property has

been recognized as legal, it is indisputable, that she may devise

such property, even as to her choses, which are at her husband's

disposal
;
yet, if he do not, during marriage, dispose of them, he

can have no interest in them, after her death : therefore, her will

will operate upon them. (1)

Real property, indeed, may belong to the wife, and, on her

death, he has no interest in the fee. Why then do we not find

in the books of the law, that she can dispose of her real property

by will ? The answer is easy. During the Norman system of

feuds, until the reign of Henry VIII, no person could devise real

property, neither men or women, husbands or wives ; and the

statutes of that reign, which enabled persons holding lands in

fee simple, to devise, expressly disabled married women. There

is, then, no period of the English law, from which it is possible

to derive any light on this subject ; unless we can find in what
point of light the subject was viewed by our Saxon ancestors,

before the restraints of the Norman system of feuds took

151 place. It is very difficult to II
learn much, on this subject,

from the scanty remains of the Saxon laws, which have es-

caped the waste of time. One thing seems to be agreed by law

writers ; that the practice of devising real property was under-

stood and practised by the Saxons in England ; and whatever is

to be found respecting the power of a married woman to devise

her real property, during this period, is altogether in favor of the

opinion contended for.

Certain it is, that no vestige of devising will be found among
the Saxons, in the rude state in which they were, when they

emigrated from Germany "into England : neither did any such

usage exist among the ancient Britons, before England became

a parcel of the Roman empire. The notion of devising was
then most probably derived to the Saxons from the Romans,

amongst whom it was fully recognized.

As the Roman law had been thoroughly established in the

south of Britain, for several centuries before the Saxon invasion,

it was most probably the Roman or civil law, respecting this

matter, which was adopted by the Saxons : and, by the civil

law, it is certain that a married woman could devise her prop-

(1) 2 Kent's Com. 170; Peacock v. Monk. 2 Ves. 190 5 Rich v. Cockeli.

Ves. 369 ; West v. West. 3 Randolph's Rep. 373.
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erty, both real and personal. There are a few scattered judg-

ments in the books, from which an argument can be drawn cor-

roborative of this idea.

Amidst the general wreck of the Saxon laws and usages, upon

the prevalence of the Norman system, a few still remained un-

hurt, as customs of particular places : Amongst these, was that

of devising real property ; and we find a married woman avail-

ing herself of that custom to devise her real property
;
and the

custom was held good. It must be admitted, in that case, there

was the consent of the husband. There is, however, no intima-

tion that his consent was necessary to give validity to the

devise
;
(a) but that happened to be the case before the I! 152

court. .We also find, that, it was a custom in particular

places, that a married woman could surrender her copyhold es-

tate, to the use of her will
;
(b) and there is not the least intima-

tion that the consent of her husband was necessary, to give effect

to the surrender.

There is the case of Compton v. Collinson, reported in the 1st

of Henry Blk. 334, determined upon analogous principles, where

a wife lived separate from her husband, under articles of agree-

ment, in which the husband had renounced all claim of any

right which he had in her real property. The wife, thus sepa-

rated, surrendered her estate to the use of her will, without join-

ing her husband in the surrender, and died ; and the question

was, whether the devisee could hold the property against the

heir at laAv ? It may seem strange to the reader how such a

question could arise in the English law, where married women
are, by the statute, disabled from devising : but it must be un-

derstood that copyholds pass by surrender ; and the will is con-

sidered as a declaration of the use, in the conveyance by surren-

der : so that, at common law, a copyhold right, in this way, may
be devised : the whole transaction being nothing more than an

alienation of the estate by deed, which mode was well estab-

lished before the statute of wills. In this case it was determined

that the devise, or surrender, passed the estate to the devisee, the

coverture notwithstanding
; and the reason given, was, that the

husband, by his own covenant, had no interest in the land. No
marital right of his could be affected by her sole conveyance

;

and, of course, her act alone was a valid act. This proceeded

upon the same ground as all the other cases, where a wife owns
property, in such manner that her disposal of it cannot affect her

(a) 2 Roll. Abr. 315, &c. (6) 2 Biwnl; Lev. 18.
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husband's right, she is competent to convey it, devise it, or do

any other act respecting it, that any other person could do.

153 In ancient times, it was II a common thing for a woman to

devise, whilst married, her rationabilis pars of her hus-

band's personal property or estate ; it being a certain proportion,

perhaps one third part of her husband's estate, which would be-

long to her on her husband's death, provided she outlived her

husband, and then died. Such devise, so made, was held good

:

and, since the statute of wills, we find a married woman, during

coverture, devising her lands
;
her husband died, and then she

died. This was held to be void ; for -the consummation of the

will depended upon the making ; and at the time that it was
made, she w^is disqualified by the statute of wills. Certain it is,

then, upon the principles that a wife is disqualified from devis-

ing at common law, the court ought to have determined that the

devise of her rationabilis pars, in the case before mentioned, was
void; yet this was held valid. If the disqualification, at the

time of making the will, renders the devise of lands void, a dis-

qualification, at the time of making the will, must have ren-

dered the devise of the rationabilis pars void ; but it was held

good. This is decisive of the question, that the court did not

suppose that, at common law, coverture was a disqualification

to devise.

That the will of a femme covert, as it respects things in outer

droit, is as before stated, and that her husband may be made
executor, see Brook's Test. 9. 4 Hen. VI.

A femme covert may devise her lands to her husband, where

it is the custom of the manor. Mod. 123.

There is another case in Brook's Devise, that a femme covert

might devise her lands, (a) where, by custom, lands were devisa-

ble
; but could not devise them to her husband; because the

devise being in his favor, it might be presumed to have been

done by coercion : But there was no objection on the ground of

incapacity, resulting from a state of coverture. 3 Edw. III.

6 Edw. III.

(a) Br. 18.
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||
CHAPTER XII.

The Power of the Wife to Devise.

[continued.]

In those states, where there is no statute disqualifying her,

can a married woman devise her real property ? There is no

question but that she is disabled, in England, by the statute of

34 Henry VIII ; but the influence of this statute does not extend

to this country ; although k is true that many ancient English

statutes, which were in force in England, before the emigration

of our ancestors from that country, have been considered of equal

force, in this country, with the common law of England. And,

I admit, that upon every question, where there has been no

adjudication of court opposed to the English common law, nor

any opposing statute, that the law, as published in the English

books of reports, is our safest guide ; and ought to be, as it

generally has been, adopted by our courts, unless it should be

repugnant to reason, or incompatible with our circumstances.

And, I will not contend, but that a statute, enacted at a period

when the statute of Henry VIII, respecting wills, was enacted,

and of a nature so generally applicable to the circumstances of

mankind, in whatever country they may be, as that statute,

ought to be of as high authority as the common la ,\
r of England.

Yet this is to be understood, invariably, with this exception

;

that where we have a statute of our own on the same subject,

the regulations of our own statute are the only laws upon the sub-

ject. When our statute is expressed in the same language

with their statute, and II at the time of enacting our statute, 155

a construction has been given by their courts to their statute
;

the construction so given, ought to, and will be considered of

very high authority : for the using of the same language, which

had received a construction by the courts of the country, whence
we have derived our law, amounts to a declaration by the legis-

lature, that the construction, so given, was perfectly satisfactory

to them. But when the legislature of this country enact a stat-

ute, varying in language from the English statute upon the

same subject, the provisions of their statute are of no authority

with us ; for our own legislature have chosen to provide such

laws upon the subject, as they have judged most expedient for our

22
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circumstances. The legislature, in several states, enacted laws

upon the subject of wills, very early after the settlement of this

country ; the provisions of which remain in force at this time
;

which statutes vary, in many respects, from the English statute,

and are our only guide. Nothing, then, can be claimed from

the statute of Henry VIII, against the power of a wife to devise

her real property here. Whenever we look into our own statute,

in Connecticut, and find no intimation that a wife shall not

have a power to devise, (as is the case with us, and some of the

other states,) if the legislature intended any thing of this kind,

it is difficult to conceive why they did not express such inten-

tion, at the time of enacting those statutes. (1) The English

statutes of 32 and 34 Henry VIII, were well known
;
and it is

remarkable, that our statute, in many of its expressions, is a lit-

eral copy of the 32d of Henry VIII, with the addition of all the

exceptions of the 34th, only that of femmes covertes, which is

omitted. Why there happened the omission of that, which it was
so easy to have inserted, unless the legislature intended that

femmes covertes should have full liberty to devise, is not

156 easily accounted for. That a decisive II conclusion in

favor of the power of the wife to devise, is to be drawn
from this quarter, 1 shall not pretend ;

for, if she were disabled

by common law, she would remain disabled. But the inference

is a fair one, that the legislature which enacted the law, did not

intend to lay her under any constraint by statute. (2)

(1) By a late statute of Connecticut, (1838) married women are ena-

bled to dispose of their real and personal property, by will, in the same

manner as persons under no disabilities at common law. Under this statute

the wife has the same power of devising, that she possessed in England,

prior to the enactment of the statute of wills, with this one exception,

that at common law a female of the age of twelve, might make a will,

while by the Connecticut statute, the infant of either sex is required to be

seventeen, to be competent thus to dispose of personal estate.

(2) The late English decisions upon this subject, are to be examined

with reference to a statute of I Victoria, en. 26, which has considerably

altered the law of devises. In the year 1833, the English property com-

missioners recommended the enactment of a statute disabling an infant

i'rom making a will, in any case ; and to carry out this suggestion, the

statute of Victoria was passed, under which no will of a person under

age, or a married woman, is valid, except such a will as might have been

made, by a married woman prior to the passing of the act. The effect is

that a married woman in England, may still make a will of personal
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1 trust that I have already shown, that, at common law, she

possessed the same power ofdevising whatever could be devised,

as the rest of the community ; and that the restraints of the stat-

ute of Henry VIII. have not the smallest operation in this coun-

try ; and that we find no restraint in the statute of our own, to

which I have adverted. But we have an additional clause in-

serted in our statute, at the revision of the laws in 1784. Upon

the re-enacting of that statute, this additional clause was insert-

ed, viz :
" and all others legally incapable," immediately after

the exceptions mentioned in the statute. Has this addition made
any alteration in the law 1 Most certainly not : It only informs

us that persons legally incapable of devising, could not devise
;

which would have been the case whether enacted or not. All

that can be inferred from this statute, is, that it was a cautious

declaration, that the general license given to devise, should not

be extended to those who were, by law, incapable to devise.

The inference is again to be made, that, if the legislature had

intended to- restrain wives from devising, they would have added

it to the other exceptions mentioned in the statute.

And on the other hand, I will admit, that they did not intend

to give them license, if there were any legal incapacity attending

them, resulting from a state of coverture. They arej then, pro-

hibited from devising by no statute, unless that prohibition is to

be found in the sweeping clause, and all others legally incapa-

ble^ which supposes some pre-existing law, which creates the

incapacity
; and that can be no other than the common law.

It cannot I! be understood in this sense, viz. that all those 157

who Were incapable of devising lands, by common law,

shall still be incapable
;
for this would amount to a prohibition

of all persons to devise, and would render the statute of wills nuga-

tory : For, by the common law, no person could devise real prop-=

erty • all were legally incapable. To understand the statute in

this way, would be to suppose that the statute declares, that all

may devise, except such as are legally incapable ; and that all

persons are legally incapable : Of consequence, a license to de-

vise real property, is given to no person. The absurdity result-

ing from this construction of these words, must prevent its being

estate, with her husband ;

s consent, and a will of real or personal estate

settled to her separate use ; and she may also make an appointment by

will in pursuance of a power to be executed, notwithstanding the cover-

ture.
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admitted as just. The genuine construction of the prohibition, I

conceive to be this : that where there is no legal incapacity of
devising, generally, such subjects as are at common law devisa-

ble, liberty is granted to devise lands
; or, in other words, lands,

by this statute, are put upon the same footing with other prop-

erty, relative to their capacity of being devised : So that, when-
ever a person is found capable, by law, of devising other prop-

erty, that same person may devise lands; and those who are

legally incapable of devising other property, cannot devise lands.

Can an idiot, at common law, devise his personal property? If

he can, {hen, if there had been no prohibition in the statute, he
may also devise his real property. If he" cannot, this statute

gives him no license to devise it. Could a femme coverte, at

common law, devise such property, as was, by the common law,

devisable ? I flatter myself that it has been demonstrated that

she could. I apprehend, then, on every construction, the con-

clusion fairly follows
; that she may, in" Connecticut, and in

many other states, where there are no prohibitory statutes, devise

her real property. See a case in Ambler, 627, where the hus-

band had covenanted, that she should have power to devise

158 her real property, and she did so II devise ; but it was hold-

en that such devise was void : for, by 34 Henry VIII. she

was rendered incapable of devising real property ; and that the

husband could not remove the disability created by statute.

Many authorities were produced to show, that the husband's

agreement had rendered the will of wives valid. The court ob-

served, that all the cases were of wills of personal property
;

and said, that there could be no doubt but that a husband could

give his wife power to devise personal property, but not real, be-

cause the statute forbids it. This must be conclusive, that the

common law never created any disability in a wife to devise,

any more than in any other person ; for, if it did, the will of the

husband could no more remove a disability created by common
law, than one created by statute. (1)

(1) The power of a married woman to devise, is regulated in many of

the states by statute enactments. In Vermont, by the Revised Statutes of

1839. it is declared that every person of full age and sound mind, being

seized of any lands, tenements or hereditaments or any interest therein,

either at law or in ecpaity, may devise, and also dispose of .all his or her

interest in the same. As femes covert are not excepted out of the statute,

can they under its general provisions devise ? It is certain that they may
be seized of certain interests both in law and in equity, in real as well as

personal estate, and it is believed that their wills would be sustained, re-
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The case of Forse and Hemhling, 4 Coke, 60, has, in argument,

been often relied on to prove that there is an iacapacity, result-

ing from a state of coverture, to devise, independent of the stat-

ute. I have never been able to apprehend how that case con-

tributes, in the smallest degree, to prove that doctrine. The
case is simply this : Susan devises her lands to Benjamin, and,

afterwards, marries him, and dies ; and the husband could not

take the lands : and why not? Because the statute prohibits a

gardless of the English statute of wills. In Massachusetts. New Hamp-
shire and Pennsylvania, however, femes covert are considered incapable of

making a will of lands, without any statute provision to the contrary.

Osgood v. Breed, 12 Mass. Rep. 225 ; Marston v. Morton, 5 New Hamp.

Rep. 205 ; West v. West, 10 Serg. & Rawle, 445 ; and by the Massachusetts

revised statutes of 1835, they are declared incapable of deyising. In Lou-

isiana, where the wife has more extensive privileges, than perhaps in any

other state in the Union, she may make a valid will without the authority

of her husband, and by the Revised Statutes of Illinois in 1831. and of

Connecticut in 183S, a married woman may dispose of both her real and

personal estate in the same manner as other persons. In Ohio, also, it is held

that under their act of 1810, a feme covert is competent to make a will.

Allen v. Little, 5 Ohio Rep. 65.

The general principle is said to be, that a married woman cannof devise,

and the cases in which she may dispose ofproperty by will, are exceptions.

2 Kents' Com. 170; 1 Rob. on Wills, 23. As the statutes on this subject

are so numerous and decisive of the question in most of the states, it is not

now necessary, for practical purposes, to inquire whether coverture is per

se a disqualification. That a married woman may, in those states where

there is no statute prohibition, dispose of her separate property, settled

upon her by the covenant of her husband, either before or after the mar-

riage, and also of all such chattels as she holds, en auter droit, without the

license of her husband, by will, and that such disposition will be sustained

by a court ofequity, are propositions supported by the authority both ofcom-

mon sense and of the decisions. But it is said that an instrument made to

devise such property cannot be called, in strictness, a will, but something in

the nature of an appointment which the husband by his covenant is bound
to allow, and it is so considered by the elementary writers. 1 Roberts on
Wills 24 ; 2 Kent's Com. 171. The operation ofthe instrument when carried

into effect is the same, whether it be called an appointment or a will, and
the learned disquisitions of the authors, to prove that it is the one or the

other, cannot be regarded as of much importance.

A case has lately been decided in the city of N. York which recognizes

the right of the wife to devise the income of her separate property in favor

ofthe husband. Cruger v. Cruger, before Vice Chancellor McCoun. 17th

December, 1845.

The husband had in this case, by deed, dated 29th June, 1833, made a
post nuptial settlement of a large amount of property upon his wife, vesting
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femme covert from making a will of real property, if it be ob-

jected that the statute could not operate upon it, because Susan

was sui juris, at the time of making her will, the answer is : It

is a well known maxim of the common law, that the testator

must be not only capable of devising at the time of making the

will, but also at the time of consummating it ; at which time she

was incapable of making a will, being then a married woman.
This doctrine was established in a case in Plowden. To this

rule there is no exception, only in the case of a will be-

159 ing I!
made, and the testator becoming afterwards non

compos mentis.

At this day, I very much question, whether a court would es-

tablish such a will, where a considerable length of time had

elapsed since the testator became non compos mentis : especial ly,

if there had been any very material change in the circumstan-

ces of his property and family ; so that the legatees would be

provided for, in a manner very different from what was the man-
ifest intention of the testator; As where A made his will, and

gave to his daughters, B and C, one thousand dollars each, to be

paid out of his personal property ; and to D and E, his sons, he

gave his real property, to be divided betwixt them, of the value

of four thousand dollars. Soon after, the testator became derang-

ed, and utterly incapable of making a will, and lived many
years ; during which time, his personal property was so spent,

that, after the debts were paid, there was nothing left for the

daughters, and the sons received the whole of the real estate.

The principles which govern in other cases, if applied to this,

would warrant a decision that there was an i'mplied revocation

of the will ; for nothing can be more apparent than that the

it in trustees, to her use. The wife, shortly after, exhibited an intention of

passing this income to her husband, in case he survived her, and by giv-

ing an order on the trustees for the income, and the performance of certain

acts, made, it was contended, an appointment in the nature of a will, irrevo-

cable in its nature. Although the case was disposed of upon other points,

not necessarily involving a consideration of this, still the Vice Chancellor

found no reason against the validity of the appointment resulting from the

coverture of the wife, but on the contrary expressly says, " that such a dis-

position of the income would of course take effect at her death," assuming

tbe appointment to be invalid only from reasons resulting from her cover-

ture. This case, important and instructive from the ability with which

other great questions, arising from, the relation of husband and wife, are

discussed, may be regarded as containing the true doctrine on this point

in New York.
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testator meant to provide for his daughters, out of his estate. To

guard against such events as these, the law considers the mar-

riage of a woman a revocation of her will, which she made when

a femme sole ;
for she is, by law, rendered incapable of making

a will after marriage. (1)

A femme coverte, by the custom of London, may convey her

land by deed enrolled ; but must be examined by a magistrate,

whether she does it freely. Hob. 225. If there were any disa-

bility to convey, resulting from a state of coverture, this custom

could not exist ; for it would be deficient in an essential qualifi-

cation of a custom, viz. that it must be reasonable : for, sure-

ly, nothing II can be more unreasonable, than to admit that 160

to be law, in any place, which admits an act to be valid,

which is done by a person utterly incapacitated to do it. A cus

torn, that the act of an idiot, or lunatic, should be binding, would

be an unreasonable custom ; and yet not more so, than to admit

the act of a femme covert to be valid, if coverture incapacitates

her to do it.

161 ||
CHAPTER XIII.

Of Marriage being a Revocation of the Will of a Wife made

before Marriage. Of her separate Property. Of Settle-

ments on a wife by Minor Husbands. Of Marriage Settle-

ments by Husband on Wife, before and after Marriage.

It is often said in the books, that, if a wife make a will and

marry, that the marriage is a revocation of the will. This pro-

position seems to be very questionable. It certainly prevents the

will from having the operation that was intended, in most cases

;

and in those cases, marriage may be considered as a revocation.

But there are cases, where, I apprehend, it may have the opera-

tion intended. If a woman marry, having disposed of her per-

sonal property in possession by will, the marriage gives it to the

husband ; and, on the death of the wife, there is no such prop-

erty for the will to operate upon, So too, if a wife, before mar-

riage, should have made a will of her lands, it is said that this

is a revocation of her will ; and it must be admitted, that this

seems to be the language of the court in 4 Coke. It is true that

(1) See Chapter 13.
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such a will, in England, cannot have any effect ; but I do not

apprehend, that the true reason is, that marriage, in all cases, is

a revocation of the will of the wife. It is necessary that the

person who makes the will should have the power, both at the

inception of the will, and at the consummation of it ; and, by
the statute of Henry VIII, a married woman has no power to

make a will of lands. It is reasonable that a will, made
162 before marriage, should have II no effect : for, it would

often happen, that, after a lapse of years, whilst she was a

married woman, there would be a total change with respect to

her family connections ; and those persons who, at the time of

making the will, were the objects of her bounty, have ceased to

be such. The truth is, no instrument ought to be considered as

a will, after the testator's freedom of disposing is taken away; so

that no alteration respecting the property disposed of, can be

made. Marriage is a revocation of a will, only in such cases,

where the marriage gives to another the property disposed of;

and in those cases when, after marriage, she cannot alter the

disposition made before. If this be the true point of light in

which this subject ought to be considered, then a will, by a feme

sole, of her choses, who marries and dies before the husband has

reduced them to possession, will be good : for these are not given

to the husband by the marriage, until he does reduce them to

possession
;
and there is no disability arising from coverture,

which will prevent her from making a will of those during the

coverture. (1)

(1) In Ambler, 627, and Forse v. Hembling, 4 Coke's R. 61, a, the prop-

osition is expressly laid down, that a woman's marriage alone is a revoca-

tion, or rather a countermand of her will, if she dies in her husband's life

time. In the case in Coke, it was objected that, although upon the mar-

riage, the power of the wife to revoke her will had ceased, still there was
no reason why the marriage should be a countermand ; for if a man sano

amino made his will, and afterward -became non compos mentis, he could not

countermand his will, but yet his disability was no revocation. But the

court were unanimous, that the will was revoked by the marriage, be-

cause the making of the will was but the inception, as it does not take

effect till after the death of the devisor; so it would be against the nature

of a will that he who makes it, being in sound mind, cannot counter-

mand it.

It will be observed that the statement of the foregoing cases contains

the proposition that the wife should die in the husband's life time. After-

wards, in Cotton v. Sayer, 2 P. Wms. Rep. 524, and in Mrs. Lewis' case,

4 Burns' Eccl. Law, C. 47, it was held that a will made by a woman was
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A wife may have separate property, distinct from her husband,

in which the husband has not any interest, both in personal and

real estate. This is frequently effectuated by marriage settle-

ments, in which certain property is given to her sole and sepa-

rate use. It may be so given, by any person, by deed or will,

after she is married ; and in such estate, if it be real property,

the husband is not entitled to the usufruct during coverture, nor

to the courtesy after her death. If it be personal, he has not any

interest in it, or control over it. Estates so given, were formerly,

in all instances, conveyed to trustees for the use of the wife
;
and

the wife had the whole control and management of the estate, (a)

The rule is, that she may do what she pleases with such estate,

by any instrument which she makes ; and, unless in. the

grant, it was made II necessary for her to join with the trus- 163

tees, she may do it without them. (1)

(a) 3 Atk. 695 ; Bunbury, 1S7.

so totally revoked by marriage, that it could not revive on the subsequent

death of the husband. In Doe v. Staples, 2 Term Rep. 684, the court do

not seem to have been unanimous on this point, though the opinion of Lord

Kenyon was in favor of the proposition. The opinion of Chancellor Kent

also coincides with that of Lord Kenyon. 4 Kent's Com. 520, -as does also

that of Mr. Roper in his learned and accurate treatise on the law of hus-

band and wife, vol. II, p. 69. The question in New York is put at rest by
an express provision of the statute, declaring that the will is revoked by

the subsequent marriage. Rev. Stat. New York, vol. II, sec. 44.

(t) The validity of marriage settlements, to place property under the

separate control of the wife, has long been recognized both in England and

the United States. Among the very numerous cases thus sanctioning

their validity, may be cited the following : Brown v. Jones, 1 Atk. 190

;

Middlecome v. Marlow, 2 Atk. 519 ; Todd v. Stokes, 1 Salk. 116; Lord

Rodney v. Chambers, 2 East, 283 ; Nourse v. Craig, 5 Bos. & Pull. 148

;

Ward v. Shallett, 2 Vesey, 16; Lady Arundel v. Phipps, 10 Vesey. 139;

Cooke v. Wiggins, 10 Vesey, 191 ; St. John v. St. John, 11 Vesey, 530;

Pulvertoft v. Pulvertoft, 18 Vesey, 92 ; Hindley v. Westmeath, 6 Barn. &
Cress. 200; Reade v. Livingston, 3 John. Ch. Rep. 481 ; Meth. Ep. Church
v. Jaques, 1 John. Ch. Rep. 65 ; Rogers v. Rogers, 4 Paige's Ch. Rep 516

;

Shelthar v. Gregory, 2 Wend. 422 ; Magniac v. Thompson, 1 Bald. C. C.

U. S. Rep. 344; Roane v. Hearn, 1 Wash. 37; Picquetv. Swan, 4 Mason,

443; Sexton v. Wheaton, 8 Wheat. 229; Bullard v. Briggs, 7 Pick. 533;

Rundle v. Murgatroyd. 4 Dallas, 304 ; Scott v. Lorraine, 6 Munf. 117
;

Bray v. Dudgeon, ibid. 132; Tyson v. Tyson. 2 Hawks, 472; Crostwaite

v. Hutkinson, 3 Bibb, 37 ; Nichols v. Palmer, 5 Day, 47 ; Tunno v. Treze-
vant, 2 Desaus. 269 ; Abrams v. Whitman. 4 ibid. 255 ; Elms v. Hughes.

23
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Of late years, it is no uncommon thing for an estate to be giv-

en directly to the wife, to her separate use, without the interven-

tion of trustees, (a) Doubts have been entertained respecting

the correctness of this practice
;
but those doubts are now at an

end
; (6) and it is settled that this can be done ; and any words

in the instrument, under which she claims a separate property,

are sufficient, provided they are clearly indicative of such inten-

tion. In 3 Brown in Can. it was determined, that a legacy to a

wife; in which were the following words, viz. "her receipt, to

be a sufficient discharge to the executors ;" was her separate

property ; and that those words were equivalent to the words
" her sole and separate use :" and there is a case there cited, by
which it appears, that it had been held, that the words, "the

wife's receipt shall be a sufficient discharge," notwithstanding a

legacy given to the wife, to be paid to her, without any other

words, is not her separate property, and no marital right is affec-

ted thereby. The words, " to her sole and separate use," are not

necessary
; but they must be such words, which show a decided

intention that the husband shall have no interest whatever there-

in. 5 Ves. 557. A legacy, to be paid into the proper hands of

the wife, is her separate property. 5 Ves. 545. (1)

(a) 1 Ves. 518. (6) 1 P. Wms. 127. 2 do. 316.

3 ibid. 158 ; Souverbye v. Arden, 1 John. Ch. Rep. 240 ; Cruger v. Dou-

glas, Vice Chan. Ct. N. Y., 17 Dec. 1845 ; Woodcock v. Moncton, 1 Coll.,

273.

In the foregoing cases the doctrine of marriage settlements is discussed

in all its ramifications. Although the opinions of the courts may be found

to differ in some trifling minutiae, yet the principles generally inculcated

are the same, and in all their effect to place property at the entire disposi-

tion and control of the wife, explicitly recognized. As to the other method

of acquiring separate property by the wife, the following cases may be

cited : Tyrrell v. Hope, 2 Atk. 558 ; Darley v. Darley. 3 Atk. 399 ; Hartley

v. Harle, 5 Vespy, 540 ; Pritchard v. Ames, 1 Turn. & Ry. 222 ; Beable v.

Dodd, 1 Term, 193 ; Horseman v. Abbey, 1 Jac. & Walk. 381; Jameson

v. Brady, 6 Serg. & Rawle, 467 ; Torbert v. Twining, 1 Yeates, 432

;

Perry v. Boileau, 10 Serg. & Rawle, 208 ; Evans v. Knox, 4 Rawle, 497
;

Smith v. Smith, 6 Munf 581.

(1) But the intention of the testator, to deprive the husband of any bene-

fit from the legacy must be clear, and apparent on the face of the instru-

ment conveying it, or his right will not be excluded. Thus, a devise "in

trust to sell, and out of the produce to purchase in the trustees' name, an

annuity for the wife of D, and to pay the same to her and her assigns,"

tvrb held not to exclude the husband's right, though living apart from his



BARON AND FEMMK. L63

It has, likewise, been a question, where separate property has

been given to the wife, without the intravention of trustees,

whether the intention of the testator, or grantor, could be carried

into execution, so as to prevent the creditors of the husband from

intermeddling.

Lord Cowper, in the case of Harvey v. Harvey, P. Wms. 125,

seems to suppose, that trustees were necessary ; but I take it

not to be necessary to name any person as trustee ; and, in

such case, the law considers the husband II as trustee, and 164

in that character he must hold the property for his wife. In

P. Wms. 316, it was holden, that where a femme coverte was
devisee of lands, to her separate use, and no trustees were ap-

pointed, that her husband was trustee : and, although the hus-

band had become a bankrupt, yet the devised premises were not

subject to the bankruptcy ; for his interest therein was only that

of a person holding the legal title as trustee, solely for the bene-

fit of another. This doctrine is confirmed in Bunbury, 187, and

in a case in 3 Atkins, 399 ; and there is a case in Bunbury, 205,

where it was held, that a gift from the husband to the wife, for

her separate use, was valid, and the husband became, in equity,

a trustee of this property for his wife. (1)

wife. Dakins v. Beresford, 1 Ch. Cas. 194 ; see also Carroll v. Lee, 3 Gill

& John. 504 ; and a direction "to pay to her, to and for her own use," and

a legacy to a woman " for her own use and benefit" were held not to give

a separate interest to the wife to the exclusion of the husband. Jacobs v.

Amyatt, 1 Madd. 376 ; and see 3 Vesey 166; 5 Vesey 517. But a legacy

to a feme covert "for her own use and at her separate disposal" vests in her

a separate estate. Pritchard v. Ames, 1 Turn. & Ry. 222.

(1) That property may vest in the wife, without the appointment of a

trustee, is the doctrine of all the late leading cases, and where there is no
trustee appointed, the husband will be considered as such : at least in equi-

ty. Hawkins v. Coulter, 2 Porter's Ala. Rep. 463 ; Picquet v. Swan, 4

Mason's Rep. 455 ; Carroll v. Lee, 3 Gill & John. 504 ; Wallingsford v.

Allen, 10 Peter's Rep. 583 ; see also Tyler v. Lake, 4 Simons' Rep. 144

;

In Faulkner v. Faulkner (says C. J. Kent, in 2 K. C. 163, in notis) 3 Leigh's

Virginia Rep. 255, it was decided, that at law a marriage settlement with-

out the intervention of a trustee, would not avail to secure the property to

the wife, as against the husband, and, such is also the doctrine of Simpson
v. Simpson, 4 Dana's Ken. Rep. 141, where it is said, that though a valid

agreement between husband and wife, for a separation, and for a separate

allowance for her support, might be made, through the intervention of a
trustee for the wife, and by whom the contract may be enforced ; but that

when there was no third party, no suit could be maintained either at law
or in equity on such contract. The case in Kentucky has certainly some
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A gift to a son's wife, on the wedding night, (a) by his father
r

of diamonds, has been held to be her separate property, and
not paraphernalia*

The husband binds himself to a stranger, to pay to that stran-

ger £20, for the use of the wife : If he do not pay, the stranger

can enforce the payment, and is trustee of the money, for the

separate use of the wife. 1 RolL Rep. 334. So a gift of trinkets

by the husband to the wife, and, also, a gift by a stranger to the

wife, have been viewed in the same point of light. (6)

A gift, by the husband to the wife, has been supported as

giving a separate property to the wife
;
(c) and articles of agree-

ment betwixt them, respecting such property, have been holden

good. Technical terms are not necessary to create this separate

property. If it can be inferred from the words of the conveyance,

that it was the intention of the grantor, that she should have the

things granted to her separate use,, this is sufficient. (1)

(a) 3 Atk. 393. (b) 3 P. Wms. 334. (c) 2 Ver. 659.

strong reasons for its support, for in entering upon this subject, the difficulty

of enforcing the contract as against the husband, and at the same time

preserving the symmetry of the law unimpaired in other respects, at once

presents itself. The wife cannot, certainly, sue the husband at law, nor

can she institute an action against a debtor of the husband without joining

him. How then can the contract be enforced against the husband if he

chooses to break it 7 The answer is plain, and herein is the mistake of the

Kentucky case. Chancery will lend its assistance, without which the wife

would be utterly remediless. When the husband, in contemplation of mar-

riage, conveys personal estate directly to his intended wife, there is no-

doubt that on his death it goes to her heirs, and his marital right does not

attach upon it. Allen v. Rumph, 2 Hill's Ch. Rep. 1 ; but if during cov-

erture the husband disposes of it, the wife can have no remedy at law; but

if the case can once be brought within the reach of a court of chancery the

rights of the wife will not fail of receiving an adequate protection. That

in such a case the wife might, by her next friend, exhibit her bill in chan-

cery against hiin has never been doubted. And we shall hereafter see that

this right of her's has often been recognized. It is enough for our present

purpose to cite. Am. Chan. Dig. 538 ; Fry v. Fry, 7 Paige's Chancery

Reports 461.

(1) Brinkman v. Brinkman, cited in 3 Atk. Rep. 394; Graham v. Lon-

donderry, ibid. 393; Rich v. Cockell, 9 Vesey, 369; and in a late case it

has been held, that where the husband, after marriage, agreed in writing,

to settle a part of the wife's property, before marriage, upon her, the

agreement was held to enure to the benefit of the children, and that the

wife herself could not waive it. Fenner v. Taylor, 1 Simons' R. 169.
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The husband left his wife, with two small children, and went

abroad, without affording any support to his wife
;
and, after

an absence of fourteen years, returned. His II
wife, in bis 165

absence, by the assistance of her friends and her industry,

supported her family, by the business of a milliner; and also

saved small sums, which she loaned, and took bonds. Her hus-

band, after his return, broke into her shop, and took away the

property there found, and the bonds. The wife applied to chan-

cery for the re-delivery of the property to her. The court of

chancery decreed, that this property, so carried away, was the

separate property of the wife, and at her disposal ; and ordered

a re-delivery of it to the wife. This is a case sui generis ; and

no man can doubt of the equity of the decision. But it is diffi-

cult to reconcile it to any known principles of law
;

it seems to

be casus omissus.

The separate property of the wife is liable for her contracts

made during coverture ; and, by process in equity, such property

may be reached, (a) But she is not liable to a judgment, on

which execution issues : for in this way, her person might be

subjected to execution, and thus the husband's right to her per-

son would be violated. (1) There is a case reported in 14 Ves.

442, which proves she cannot defend herself on a presumed co-

ercion, as it respects such property, where a wife made a grant

of an annuity out of her separate property for the benefit of her

husband. The grant was established, although the purchaser

had notice from her trustee, that he would pay the separate

property to no person but to the wife only
;
for she complained

that she made it from fear of her husband, who treated her

(a) 3 P. Wms. 144; do. 38 ; Brown in Can. 16.

(1) Such is the doctrine held in New York, as to debts which she con-

tracts on the credit, or for the benefit of her separate estate. Gardner v.

Gardner, 7 Paige, 112 . And so it is held in Heatley v. Thomas, 15 Vesey,

596 ; Balkin v. Clark, 17 Ves. 305 ; and Stewart v. Lord Kirkwall. 3 Madd.
387. So where the femme borrows money and executes a bond, or enters

into a bond conjointly with her husband, as a security for his debts, this

will give a foundation to demand the money out of her separate estate, and

her declaration may, in such case, be read in evidence against her. 2 Ves.

190; Morton v. Turville, 2 P. Wms. 144; Hulme v. Tenant, 1 Bro. Chan.

Cas. 16 ; Jacques v. M. E. Church, 17 John. 54S ; Demarest v. Wyncoop.

2 John. Ch. Rep. 129. And it has been held that her separate estate is

liable for her debts accruing before coverture. McKay v. Allen, 6Yer-
ger, 45.
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harshly, that he might procure the annuity. The principle on

which the court proceeded, doubtless was, that a wife, as to her

separate property, is a femme sole ; and must so be considered,

in all her actions respecting it, to act freely and without coer-

cion. Actual proof of duress or imposed hardship on the part of

the husband, would be sufficient in chancery to rescind her

166 contracts respecting it, in the same manner and II for the

same reasons that the contract of any other person is re-

scinded. (1)

A wife advances her separate property to relieve an- incum-

brance from her husband's estate, and takes a receipt for the

money, and the husband dies : she shall stand in the place of

the mortgagee, and the heir shall not have such estate, unless

he redeems it from the wife, by paying the money so advanced.

If she had not taken the receipt, it might have been viewed as a

gift from the wife to the husband
;
and analagous to this, are the

cases where a wife has permitted her husband to use her sepa-

rate property. (2) If it appeared from evidence, that she had

claimed that her husband was debtor to her on this account, or

that he had recognized as such, by proposing to pay her, she is

considered, on the death of her husband, as a creditor, (a) But

(a) 1 Atk. 269.

(1) The case of Grigby v. Cox, 1 Ves. 517, is also to the effect that to

avoid the contract of a femme covert with regard to her separate property,

when made in favor of the husband, chancery will require express proof of

his coercion. In equity she is looked upon, with regard to her separate

property, as, to all intents and purposes, a femme sole, and the same duress

that avoids the contract of a person laboring under no other disability, and

nothing less, will avoid hers.

(2) So in the case of a mortgage of her separate real estate for his

benefit, the mortgage, as between the husband and wife, will be considered

the debt of the husband, and after his death the wife, or her representa-

tives, will be entitled to stand in the place of the mortgage, and have the

mortgage satisfied out of the assets of the husband's estate. Clinton v.

Hooper, 1 Vesey, 186, per Lord Thurlow.

Where the husband and wife lived together, and the wife permitted the

husband to receive the profits of her separate estate, and apply them to

the support of the family and the expenses of housekeeping, it was said

by the court that the presumption was, that she intended them as a gift to

the husband. M'Glinsey's Appeal, 4 Serg. & Rawle, 64; and see

also Jacques v. M. E. Church, 3 John. Ch. Rep. 77; 17 John. 548 ; Moore

v. Ferguson, 2 Munf 421 ; Grimke v. Grimke, 1 Dessaus. Ch. Rep. 266
;

James v. Mayrant, 4 ibid. 602.
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if she have advanced her money towards the maintenance of the

family- and made no demand of the husband, she shall not

be considered as a creditor
;
but that the advancements so made

by her, were intended for the benefit of the family, (a)

When the husband and wife agree that her separate property

shall be paid to her husband, chancery will execute such agree-

ment, by directing the trustees to assign such estate to the

husband.

When a wife has a separate personal property, she may ap-

pear in court, and request that the whole of her property should

be paid to her husband ; and the court will order the trustee of

such property, so to do. (1)

(a) 1 P. Wms. 82.

(1) This is not to be received without some limitation. In some of the

older cases this doctrine was carried farther than it has been at a later

period. Thus in Willetts v. Cay, 2 Atk. 67 ; where the husband was in-

solvent, the master of the rolls ordered the wife's whole fortune to be

paid to him, she being in court and giving her consent ; and in Pearson v.

Brereton, 3 Atk. 71, the court ordered money left in trust for the wife

and her heirs, to be laid out in lands, to be paid to the husband, with the

consent of the wife, without being laid out in lands ; and a legacy given

to the wife for her sole use, with a power of appointment by will, and in

default of appoint, to her executors, was ordered upon her consent to be

paid to her husband. Newman v. Cartoney, cited in 3 Bro. Ch. R. 563.

And stock, standing in the names of trustees, under a settlement, the divi-

dends to be paid to the wife, or to such uses as she should from time to

time appoint, the principal to be transferred after her death to the husband,

was ordered with her consent to be paid, though there was no appoint-

ment to the husband. Clark v. Pister, 26th March, 1778, cited as above.

But if personal property is, before marriage, conveyed to trustees, in

trust for the wife, if she survives the husband, without any power of dis-

position reserved to her, by the settlement, chancery has no jurisdiction

to direct a transfer of the property to the husband with the consent of the

wife. Perhaps this distinction may be noticed between this and the cases

above cited. In them the marital right of the husband is allowed to oper-

ate unobstructed, by the equitable claim of the wife to a provision, when
she does not oppose that equity to it, and the equity being out of the way,

his right stands unqualified. But here there is no right on the part of the

husband, and no power of disposition of her contingent interests on the

part of the wife. Richards v. Chambers, 10 Vesey, 5S0. See also Spell-

ing v. Rochford, 8 Vesey, 164; Woollands v. Croucher. 12 Vesey, 174.

But stock settled to her separate use may be transferred to him, with her

consent. Chesslyn v. Smith, 8 Vesey, 183 ; Ellworthy v. Wickstead, 1

Jac. & Walk. 69.
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In the case above cited from 2 P. Wms. 82, the case was, that

previous to the marriage, it was agreed betwixt husband and

wife, that she should assign all her mortgages to trustees, for her

separate use : which was done, and the marriage took effect,

and they lived together in the marriage state, ten years, when
the husband died : and during this period, she had suffered

167 her husband II to receive the interest due on mortgages and

bonds, her separate property, without complaint. It was ad-

judged by the court, that for the interest so received, she had no

claim upon her husband's executors. The same case is recog-

nized in 2 P. Wms. 341.

When a wife calls in her separate property, and places it out

on interest in the husband's name, and the husband dies, it will

be considered as a present from the wife to the husband. It

seems to me, that the correctness of this principle is question-

able. I do not perceive whence it is to be inferred, that she

did not intend that her husband should be trustee for her.

When money, in the hands of a trustee, for the separate use

of the wife, comes into the hands of the husband by permission

of the trustee, with or without the consent of the wife, and the

husband purchases therewith an estate, the estate so purchased

will not be liable to the trust, where the trust does not appear

upon the face of the deed ; unless the application of the purchase

money can be clearly proved. But there is no room for the ap-

plication of supposed possible coercion, as in other cases.

If the settlement of separate property on the wife be so made,

that it appears that the donor intends to restrain the wife from

an unlimited absolute disposal of it, this will disable her from

charging her separate property, without the consent of the trus-

tees. Upon this ground, the case of Mui-r v. Huish was decided.

I know that Lord Rnslyn, in that case, observed, that there was
no power of appointment reserved to the wife. He lays hold of

this circumstance, as affording some aid to his decision : but the

case was not determined on that point. If it were, it was a

decision directly opposed to a decision in 1 Vesey, jun, 46, and

9 Ves. 620. The direction of the donor in the case of Muir v.

Where the wife has a power of appointment over a personalty in a

marriage settlement, the court will carry her deed into effect, conveying

it to the husband, but even here the court will refer it to a master, to

examine the wife privately, explain her rights to her, and ascertain

whether she voluntarily consented, and still consents to the deed. Whittall

v. Clark. 2 Edwards. 149.
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Huish, was, that the trustees should receive the rents and

profits, to pay them II to the wife, when, and as they were 1G8

received ; or otherwise, in their discretion, to permit her and

her assigns to receive them during her life, for her separate use.

No person can read this trust, without perceiving that the wife had

not an unlimited power to dispose of this separate property; but

the wife, in consideration of three hundred pounds, paid to her

husband, granted an annuity of forty-five pounds, charged up-

on the trust estate of the wife. The trustees informed the

grantee of the annuity, that they would not pay it; that the

husband was a bankrupt. The grantee filed his bill against the

trustees, the husband, and the wife. Lord Roslyn dismissed the

bill, with costs. It is not now a disputable point, I apprehend,

whether a wife, when she is laid under no restraint by the set-

tlement of the property, can or cannot dispose of such property,

as she pleases, independent of the will of the trustees. Trustees

were not appointed to control her in what respects the property;

but to guard against the husband. "She can, therefore, dispose

of it to whom she pleases ; and the trustee will be obliged to

convey or pay, as the case may be, to her appointee, as she

directs. (1)

(1) The rule is now firmly established, that the extent of the power of a

married woman over her separate estate is determined, absolutely, by the

nature of the instrument creating such estate. The decisions upon this

subject have been somewhat fluctuating, and restraints against anticipa-

tion have been sometimes held void. The English rule formerly was that

in cases of property in trust for a married woman, to be paid into her hands

upon her own receipts, the wife might still dispose of her interest, and her

assignee would take it. Huime v. Tenant, 1 Bro. Cas. in Chan. 16 ; Pybus

v. Smith, 1 Ves. 189. In Lockett v. Wray, 4 Bro. Rep. 483 ; Brandon v.

Robinson, 18 Ves. 434 ; and Jackson v. Hobhouse, 2 Merivale, 487, such a

clause against anticipation was held to be valid.

But the tenor of the later English cases is against the validity of such a

clause against anticipation, and it has been held that such a clause in-

serted in a will in favor of an unmarried female, and having no connection

with coverture, is void. For this, see Woodmeston v. Walker, 2 Russ. &
Mylne, 197 ; Brown v. Pocock, ibid. 200 ; Jones v. Sadler, ibid. 208 ; New-
ton v. Reed, 4 Simons, 141. In Lee v. Muggeridge, 1 Ves. & Beames,

118, it was held, that where a married woman stipulated, that in the event

of her surviving, the property should be hers, reserving no power of dispo-

sition of it during coverture, that she could not dispose of it while covert.

But a trust to permit a married woman to receive interest, or dividends of

stock, to her own use for life, independent of her husband, was held to enti-

24
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It is now settled, that where there is no express power of ap-

pointment over her separate property, reserved to the wife in the

instrument granting the separate property, that if she joins in a

bond with her husband, her separate property is liable to pay

such bond. This, Lord Roslyn acknowledges, in 2 Ves. jr. from

142 to 150. This point was so determined, 2 Atk. 68. Soo, too,

where a femme covert gave her own bond,, having separate

property, and died ; and left a will and executors ; it was de-

creed by the chancellor, that the executors should pay this bond.

2 P. W. 146. The case in 1 Brown in Can, is the case of a

bond, where the wife, having separate property, joined with her

husband, in a bond for a sum of money borrowed by him
169 and her. We are told that II all these cases were decided

on the ground that the wife intended to charge her separate

property ; and that when this presumption fails, equity will not

subject her separate property to the payment of her contract.

For this purpose, a case in 9 Vesey is relied on. A married wo-

man, in order to raise the siim of two hundred and ten pounds,

sold an annuity of thirty-five pounds to A, to be paid out of the

rents of a trust estate, of her separate property ; and she and her

husband directed the trustees to pay that sum annually to A. It

tie her for life to the separate use, and upon the ruie that a femme covert

is to be considered sole with respect to her separate property, her assign-

ment to secure an annuity with her husband was established. Wag-staff

v. Smith, 9 Ves. 520. The doctrine is well established, however, that she

is a femme sole only so far as she is made so by the instrument creating

her separate estate, though some decisions are to be found which militate

against it. Such was the opinion of C. J. Kent, in Jacques v. Meth. Ep.

Church, 1 J. C. R. 450; and, although his decision was reversed, on ap-

peal to the com't of errors, yet, with all deference to the opinion of that

body, it is but too certain that the opinion of Judge Kent is best sanctioned

and supported by the authorities. Morgan v. Elam, 4 Yerger'aTenn. Rep.

375 ; Ewing v. Smith, 3 Deeaus. 417 ; Lancaster v. Dolan, 1 Rawle, 231

;

Thomas v. Folwell, 2 Whart. 11. If this doctrine is once established, then

a fortiori she cannot dispose of her separate estate in violation of a restrain-

ing clause in the instrument creating, because, so far forth as that restrains

her, she is not a femme sole, and unless she is so, she cannot eonvey.

But where she is not restrained by the instrument creating the estate,

can she dispose of it without the concurrence of her trustee 1 On this

point there is no question, for it has been repeatedly held that she may, un-

less their joining is made necessary by the instrument. Grigby v. Cox,

1 Ves. 517 ; Essex v. Atkins, 14 Ves. 547 ; Glyn v. Baster, 1 -Younge &
Jervis, 329; Acton v. White, 1 Sim. & St. 429; Jacques v. M. E. Church,

17 John. 548 ; Bethune v. Beresford, 1 Desaus. 174.
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so happened that the grant of the annuity was void, for want oi'

conformity to the annuity act. All the necessary requisites to

render the grant valid, according to that act, had not been ob-

served. The two hundred and ten pounds had been received

by the husband, and ought, in equity, to have been repaid ; and

for the recovery of it, an action at law, for money had and re-

ceived, had been maintained. And the question now arose, shall

the wife's separate property be subjected to the payment of this

sum'? It is said that it ought not ; for that she never intended

to charge her estate with a gross sum, but with an annual pay-

ment. It seems to me, whatever might have been her intention,

that it would not alter the case, so that it could be recovered out

of her separate property : the annuity was void ; it was as if it

never had been. How, then, is the wife liable? Why is it,

when an annuity is void, that the consideration money which

has been paid, may be recovered back 1 Surely it is, that the

consideration on which it was paid, has wholly failed
;
the

holder of the money is bound to return it, The holder, in this

case, is the husband only. It is impossible to say that any other

person beside the holder should be liable. It is difficult for me
to discover why we should have any other evidence of inten-

tion in a femme covert to pay her debts II which she con- 170

tracts, having separate property, than that which we discov-

er in other persons : or why it is not sufficient to subject her to

the payment of any debt that she contracts, as others are subject

to the payment of their debts, because they contracted. This

question, viz. whether her separate property is liable for a debt

which she did not intend should be discharged by it. That her

separate property is liable when she intended it should be, seems

a point agreed to. And it is admitted, that if contracting a debt

is of itself sufficient evidence of an intention to pay it, that her

property is bound. The fair presumption in such case, is, that

•she intended to pay the debt, unless it was such a debt as her

husband was bound in point of law to pay : or else we must pre-

sume that she intendad to commit a fraud. For this we have
no warrant. The.man who acknowledges that he owes a debt,

and says nothing more, is presumed to promise to pay it : and
such promise will take such debt out of the statute of limitations.

Soo, too, the married woman, who has property to pay a debt,

furnishes sufficient evidence, by the act of contracting the debt,

that she intends to pay it. If this point depended upon the ques-

tion, whether the contracting a debt by a wife, having separate

property, furnished evidence of her intention that such property
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should be applied to the fulfilment of her contract, I think the

conclusion is a fair one, that it does furnish evidence of such in-

tention. But I cannot conceive of any reason why we look for

intention in the case of a femme covert, more than in any other

case. It is a point settled, that in chancery, a femme covert has
the same dominion over her separate property, as a femme sole

has over her property ; or as any other person has. She can

conveyor devise it, or do any other act respecting it, that any
other person can do. She is not considered as being under

171 any control, that has the smallest influence II on her trans-

actions with this property. In point ofauthority there does not

seem to be any thing very decisive. The Master of the Rolls, in

2 Atk. 379, doubts whether a married woman's separate property

could be subjected to the payment of a debt which she contracted

with some workmen, in repairing a house ; and which she

promised to pay. He did not, however, decide the point : for

she submitted to pay, and he then decreed payment. In a case

in 2 Ves. jun., Lord Roslyn, after admitting that- her property

would be bound by her assignment, or where she enters into a

bond with her husband, concludes, that a general creditor of the

wife could not subject her separate property in chancery to the

payment of his claim. On the other hand, it clearly appears in

1 Brown in Can. 16, to have been the opinion of Lord Thurlow
that her separate property was liable to the payment of any debt

which she should contract. (1)

No action at law can be maintained against her. For the

judgment in that case would subject her person to imprisonment

;

and thus the husband's right to the person of his wife would be

infringed, which the law will not permit in any case of a civil

(1) Notwithstanding this ingenious reasoning of the author, the author-

ities are clear, that there must be an expressed or implied intention on the

part of the wife, when she binds herself with her husband, or her separate

property will not be liable, and that the mere fact of her having entered

into the contract is not, of itself, sufficient evidence of such intention. If

the contract is for necessaries for her use, in that case the contracting of

the debt would be sufficient to charge her separate estate. Heartly v.

Thomas, 15 Ves. 596 ; Bulkin v. Clarke, 17 do. 305 ; Stuart v. Lord Kirk-

wall, 3 Madd. 387. Lord Thurlow, in Hulme v. Tenant, 1 Bro. C. C. 16,

seems to have been of opinion that general creditors could come upon her

separate estate without proving that the creation of the debt was for the

benefit of her separate estate, and intended as a charge upon it, consider-

ing the liability to general engagements, as a necessary incident to a sepa-

rate estate, arising from the capacity to contract which a separate estate
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concern. And for the same reason, there can be no personal

decree against her in chancery". It must be one that reaches

her property only. (1)

Whatever may be disputable respecting the power of the

wife, independent of her trustees,.over her separate property ves-

ted in trustees, or the extent of her liability on account of that

property, to fulfil her contracts, certain propositions are indispu-

table.

1 st. When a femme coverte, having separate property, enters

into a contract with intention to subject such property to the

fulfilment of her contract, a court of equity will subject it, by a

decree, to satisfy such contract.

I! 2d. When property is given to her for her separate use, 172

and she is to receive, through the intervention of trustees,

and no restraint laid upon her, this property is not subject to

the control of the trustees, but is subject to her control.

3d. A femme coverte may make any disposition of her sep-

arate property, that a femme sole can make.

4th. If she should assign her separate property, the trustees

would be compelled, in chancery, to convey the legal title to

such assignee, or pay over the rents, &c. as the case may be
}

to her assignee. 1 Ves. 517, 3 Bro. in Can. 340—346, 9 Ves 520.

The same principle applies to the purchase of an estate by

any trustee, with the trust money ; or by an executor, with as-

sets'. Although, when there is no trust declared upon the face

of the deed, parol testimony is not admissible, to prove an ex-

press contract for the purpose of showing that there was a trust.

Yet, facts may be proved by parol, from which such contract

is fairly implied to have existed. Facts which are unequivocal,

and speak a language that cannot be mistaken ; the existence

of which, cannot be reconciled upon any other hypothesis, than

the existence of such contract. 1 Brown in Can. 287; 2 Brown in

Can. 287 ; 1 P. Wms. 84, 163, 168, 171 ; Ambler, 409—412,
1 Atk. 59 ; 2 Ver. 167. (2)

confers. But subsequent authorities limit the liability to cases where the

contract is entered into with the intention of charging the estate, in which

cases the courts treat the charge as an appointment by tbe wife of her sepa-

rate property. Lillia v. Airey, 1 Ves. 217 ; Bolton v. Williams, 2 do. 150
;

Sperling v. Rochefort, 8 do. 175; Jones v. Harris. 9 do. 497; Parker v.

White, 11 do. 389; Bethune & CoQk v. Beresford, 1 Desaus. 174.

(1) See preceding note and cases there cited.

(2) Vide note 1 page 168 &, cases there cited.
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Whether a wife can dispose of her separate real property by

deed, where there are trustees, without their joinins*, seems not

to be settled. As to her personal estate, her power in this re-

spect is not to be questioned. (1)

When it is necessary to institute a suit in chancery, respect-

ing her separate property, it is brought in the name of the trus-

tees. If she has separate property, and there is no trustee, she

will institute the suit in the name of her husband and herself;

if he do not refuse to have his name used. And on judg-

173 ment in their favour, the II court will direct, that the money
received shall be paid to a trustee, for her sole benefit. If

the 'husband will not lend his name, she may sue by a prochein

ami. The reason of this rule, is, that the opposite party may
have security for cost, if he should prevail in the suit, (a)

A wife, having a separate property, may be sued in a court of

equity, as a single woman, and proceeded against without her

husband.

The wife, with respect to her separate property, may, in equi-

ty, sue her husband by prochien ami.

When she sues to recover her separate maintenance, she sues

alone. The rule is, if a wife demand relief, when a separate

maintenance has been settled upon her, by her husband, she

may, in equity, sue him in her own name. (2)

(a) 2 Ves. 452.

(1) Vizzonneau v Pegram. 2 Leigh, 183 ; Jacques v. M. E. Church, 17

John. 548 ; Megrath v. Robinson 1 Desaus, 445 ; 2 Kent's Com. 102 to

168 ; Bac. abr. tit. Bar. & feme, M.

(2) The wife being considered, with regard to her separate jjroperty,

in a court of equity as a feme sole, she becomes invested with all the ne-

cessary powers for the protection ofher separate estate. She may there-

fore claim and enforce rights in opposition to her husband. Mix v. Mix,

1 John. Ch. Rep. 108 ; Denton v. Denton, ibid. 110 ; 2 Vesey 452 ; 2 Ver-

non, 493; Starrett v. Wyn, 17 Serg. & Rawle, 130. She may obtain an

order to defend a suit separately. Mix v. Mix, ut supra. But a separate

answer, put in without such order, will be suppressed, as having been

irregularly filed ; 1 Chan. Cas. 68 ; but see 2 P. Wms. 371. And where she

institutes a suit against her husband, the court may order him to make a

reasonable allowance in money to enable her to carry on the suit.' 2 Kent's

Com. 164. If the husband makes her a defendant in a suit in chancery he

is thereby considered as having renounced his marital rights over her, and

she may defend without an order for that purpose. 3 Atk. 498. But if she

sues her husband, the suit must either be brought by her next friend, or

by the trustees, though she may defend without such protection. 2 Vesey
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In the case of Moor vs. Moor, reported in 1 Atkyns, the wife

left her husband, disputes arising, and went abroad. The hus-

band, in consideration of marriage, and a large p'ortion received

with her, had conveyed lands to trustees upon trust, to pay one

hundred pounds annuity to the wife, to her'separate use. Upon
the annuity's not being paid, the trustees bring their action; and

the husband files a bill in chancery, praying for an injunction

against the process instituted by the trustees ; stating, that he

had offered to live with his wife, and that she had refused.

The principle, contended for by the husband's counsel, was,

that her leaving her husband was a forfeiture of the annuity, that

this was given in contemplation of the husband and wife living

together ; when the annuity would, probably, be spent, in aiding

the support of the family. There was no pretence of any thing

in the conduct of the wife of a criminal nature, other than leav-

ing her husband
;
which she justified, on the ground of harsh

treatment of her by her husband. The court would not

grant to the husband any relief, and directed all arrears I! to 174

be paid. The court said, that, if there had been incontin-

ence on the part of the wife, such application would have been

proper ; but could not be indulged in this case, where there was
no such pretence. It is not difficult to see, that, if the application

had been on the part of the wife, to decree a payment of her an-

nuity, that the court would refuse an interference, when the wife

was incontinent ; but I do not discover how her incontinence

could authorise the court to enforce an injunction against the

suit at law.

Contracts, entered into by the husband with the wife, previous

to their marriage, respecting the settlement of their property, have

been often decreed in chancery, although the parties contracting

were minors. This doctrine in chancery, I apprehend, has

452 ; Prec. in Chan. 324. Though her personal estate is liable for her

debts contracted dum sola, and in some instances during coverture, and

though she may be sued in equity without her husband, still the court will

not make a personal decree against her for the payment of the debt, but it

may, by a decree, call forth her property in the hands of trustees, and di-

rect its personal application ; and by thus stepping over the narrow limits

of the law, afford a remedy to a deserving creditor, who. at law, would be

compelled to lose his debt, while the debtor was amply able to satisfy it out

of her property. Hulme*r
. Tenant, 1 Bro. Ch. Rep. 16; Norton v. Turvill,

2 P. Wms. 144 ; Lillia v. Airey, 1 Ves. 277 ; Ld. Loughborough, in 2 Ves.

145 ; North Am. Coal Co. v. Dyett, 7 Paige's Ch. Rep. 1 ; Gardiner v.

Gardiner, do. 112.
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arisen in consequence of the power of minors to make the prin-

cipal contract ; as it is a settled point, that a male is of age to

contract marriage at the age of fourteen years, and a female at

the age of twelve years.(a) If, therefore, they are competent to

enter into a marriage* contract, equity has judged it proper that

they should be bound by the settlement of their property, as an

accessory contract, (1)

It will be found, that, generally, these contracts, both principal

and accessory, are entered into by consent and advice of parents

and guardians : (6) but if a marriage be had without such con-

sent, is it not a valid marriage, provided the married couple are

of age to enter into the marriage contract? This, I apprehend,

is indisputable : the person who joins them in marriage, may
be liable to any penalty which the law prescribes ; but this does

not affect the validity of the marriage. It will follow, then,

if a marriage settlement is made by a minor, of his prop-

erty, without the consent of his parents or guardians, it

may be binding in equity ; for, being competent to make
the principal contract, he is also able to make that which

175 is accessory. It must not be understood, that it is a matter of

course to establish all such contracts ofminors, respecting their

property, as if made by adults. The court must see that such

contracts are reasonable, and fairly made. If not, the court will

rescind them : As in the case where the wife's estate, consisting

of choses in action was of great value ; and they were given up

to the husband absolutely, upon his settling upon her a jointure

greatly inadequate to them. The husband soon after died; and

the question was, whether the wife could avail herself of her

right to her choses, which remained uncollected on her husband's

death. Such contract, betwixt adults, would be binding, so far

as to have entitled the husband's executor to have taken the

choses, as the husband's estate: but this contract betwixt minors,

it appearing that the settlement was greatly inadequate to the

choses, chancery would not establish
;
but when the settlement

by the husband is a competent settlement, the court will execute

the agreement, although it was an agreement to convey lands.

A woman, who is a minor, will be bound by her acceptance of

(a) 2 Lev. 146. 2 P. Wms. 243. (//) 2 Atk. 607.

(1) This is the conceded ground on which settlements by infants are

sustained ; if it were not there would be no good reason why an infant

could not avoid this as well as every other contract made by him. 2 Kent's

Com. 243.
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a jointure, in lieu of dower, as much as if she had been an adult;

for neither is bound, unless the jointure is a competent livelihood.

(1)

This subject is treated of more at large under the head of Pa-

.rent and Child.

A contract, entered into betwixt husband and wife, previous to

marriage, that the wife shall have such property as she may ac-

quire, during the coverture, as her separate property, is binding

in equity ; and such property, may be conveyed by the wife, by

any ordinary mode of conveyance, and it will be supported. (2)

When a husband binds himself to do a particular thing, for

the wife's benefit, and does a thing equally beneficial, it shall

be presumed a satisfaction : As where a husband settled

long annuities to himself for life, and wife for life, II with 176

proviso that husband, wife and trustee might sell them, and

the husband alone sold them, and then settled stock of greater

\ralue on himself for life,* and wife for life, this settlement was
held to be a satisfaction for the long annuities. 2 Atk. 632.

(1) The rule was once well established that a male infant might, by an

agreement before marriage, bar himself of an estate by the curtesy, or his

interest in the personal property of the wife. Slocombe v. Glubb, 2 Bro.

C. C. 545 : Strickland v. Croker, 2 Cas. in Chan. 211 ; Warburlon v. Lytton,

cited in 4 Bro. C.'C. 440 ; Atherton on Marriage Settlements, 42, 45. Such
also seems to be the doctrine of Cape v. Adams, 1 Desaus. 567; and Tubb
v. Archer et af; and Randolph et aj. v. Randolph et al, 3 Hen. & Munf.

399. But since the decision of Milner v. Lord Harewood, IS Ves. 259, up-

on the rights of female infants, Chancellor Kent thinks this conclusion is

questionable. In Milner v. Harewood it was held that a female infant

was not bound by an agreement to settle her freehold estate on marriage,

without an option, when she arrived at her majority, to refuse, though the

settlement was in that case sustained against the heir, under the special

circumstances. In Durnford v. Lane, 1 Bro. C. C. 106, the right of the

female infant to avoid such contract is fully sustained. A legal jointure

settled upon an infant before marriage is a bar of dower, and an equitable

provision, to take effect immediately on the death of the husband, 'settlad

upon an infant, is also a bar. . Drury v. Dru^r, 1 Eden's Rep. 39; McCar-
tee v. Teller & Wife, 2 Paige's Ch. Rep. 511.

(2) She may become a sole dealer or trader with the permission of her

husband, even without deeds, and she becomes entitled to all her earnino-g,

as her separate estate. McGrath v. Adr's of Robertson, 1 Desaus. 445.

And where the acquisition of the title by the wife, was fair, the husband's

rescision of the contract, whereby it was acquired cannot affect her; but she

cannot hold an estate acquired by their joint fund. Gore v. Sumersall. 5

Monr. 512.

25
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A marriage settlement upon the wife and her issue, by the

husband, is in a very different situation from other voluntary

conveyances. The latter are always fraudulent against credi-

tors
; and it is immaterial whether the creditors are prior or sub-

sequent to the conveyance, if the grantor were indebted at the-

time of the conveyance. If the grantor were not indebted, at

the time of the conveyance, the subsequent creditors have no
claim on the estate conveyed.

But a marriage settlement, provided there is nothing unrea-

sonable and extravagant respecting it, will be valid
; although

there were creditors at the time of making the settlement. The
efficacy of such settlement, however, is limited in its operation,

(a) Where a man settles an estate to himself, and his intended

wife, for their lives, and remainder to their issue, thus far he

may safely go, and it will be secure against his creditors ; but

if it had been with remainder to his brothers, or other relations,

it would be in their hands fraudulent against creditors. (1-)

In pursuance of a rule in equity, that what is agreed to be

done, is considered, in chancery, as done, when, on a marriage

settlement, money is agreed to be laid out in lands, and settled

upon the wife and her issue, and remainder to the heirs of the

wife ; and the wife dies, without issue
;
yet the heir of the wife

takes the land. If the articles provided that the land should be

settled on the wife and her issue, without any thing further, and

(a) 2 P. Wms. 594. Eq. Ca. Abr. 354. 3 Roll. 6. 1 Vent. 193.

(1) 2 Kent. Com. 172. They are not only valid as against creditors

and purchasers, if made before marriage, but even after if made in pur-

suance of a written agreement entered into before the marriage. Osgood

v. Strode, 2 P. Wms. 255 ; Bradish v. Gibbs, 3 John. Ch. Rep. 550. Courts

of equity are always disposed to give them a free and liberal construction,

and will always support them if valid in other respects, unless there is

particular evidence of fraud. Horry v. Horry, 2 Desaus 126 ; Tunno v.

Trezefrant, ibid. 269. By statute in South Carolina, they are required to

be recorded, within a limited time, and also in Virginia. If not recorded

in compliance with the statute, they are void against creditors and subse-

quent bona fide purchasers. Wilson v. Wilson, 1 Desaus. 401 ; Forrest v.

Warrington, 2 Desaus. 254, and this in South Carolina, even though the

property was the wife's and the settlement was recorded before the debt

was contracted. Taylor v. Herrot, 4 Desaus, 227. See also in North

Carolina and Tennessee. 2 Dev. & Batt. 391 ; Statute of Tennessee, 1831.

An ante-nuptial settlement will not be affected by fraud in the settler, if

the other party were innocent, if the settlement be founded upon a valua-

ble consideration. Magniac v. Thompson. 7 Peters U. S. Rep. 348.
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she had died without issue, would her collateral heir take the

land
; If it were her land, that was thus settled, such settle-

ment would create an estate tail in the wife
;
and theil en- 177

tailment being spent, for want of heirs, the fee simple would
revert to her heir, whoever that person might be. If it were the

husband's land, when settled, it would vest in the husband,-if

alive ; and, if dead, in his heir : for the entailment being spent,

the land would revert to the donor ; and, if he were dead, to his

heirs. Even at law, money articled to be laid out in land, is not

assets in the hands of the executor, 3 P. Wms. 217 ; but is bound
by the articles. In 3 P. Wms. 217, we find a case stated, re-

ported in 2 Ver. 20, where, in marriage articles, it was agreed,

that the wife's portion of £1500, together with £1500 furnished

by the husband, should be laid out in lands, and settled on the

husband for life : remainder as a jointure for the wife ; remain-

der to the heirs of their bodies. The land was never purchased,

and the husband died without issue : The collateral heir of the

husband claimed that the money should be laid out in lands, and
settled on the wife for life, with remainder to himself in fee sim-

ple
;
and it wa*s so decided by the court. It has been contended

by some, that it went to the wife, as survivor, or, at least, that

she was entitled to a moiety, it being purchased with her money.
I apprehend the decision was correct. It is apparent, that it was
intended that the husband should take the whole benefit of her

portion : for it was settled upon her, not as her estate, but as

his; being, by him, settled as a jointure; which supposes it to

be his property, which he gives to her from his estate, to bar her

right of dower. In whatever point of light the case is viewed,

the heir of the husband is entitled to the fee. If the rule in

Shelby's case prevail, the fee was vested in the husband by the

articles ;
but the rule of common sense prevails in the settlement

of such estates in chancery. It would have been, if there had
been any issue of their bodies, an estate for life in the'!

husband,- remainder for life "to the wife, and an estate tail 17S
in the issue, with a remainder in fee simple in the husband :

but as there was no issue, the entailment never took place ; and
the estate was an estate for the life of the husband, with an in-

termediate estate for life to the wife, with remainder in fee to

the husband ; and, he being dead, this remainder in fee vests in

his heir.

Marriage settlements, after marriage, if made in pursuance of
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articles entered into before marriage, are as valid as those made
before marriage, (a) (1)

If the husband article with his intended wife, to make a settle-

ment, and marry without performing the covenant, although this

contract, by the marriage, is, at law, released, yet chancery will

enforce it. 2 Vent. 343 : And so, if a man give a bond to made
a jointure, and, though given to a trustee, so that a failure would,

at law, be a forfeiture of the bond : yet chancery would view
this as an agreement, which should be executed specifically. 2

Chan. Ca. 88. If the husband had died before he had done it,

chancery would have decreed that the heir should do it. If the

husband article to settle to a certain amount in value, and fulfil

only in part, chancery will decree a performance of the residue,

and all his lands, in such case, are holden ; but if the covenant

be for particular lands of such amount in value, no other lands

can be holden subject to a decree of chancery. 1 Ver. 217. 2

Ver. 482. (2)

So too, if the husband, after maniag°, receive a portion which

came to his wife, from some person deceased, and in considera-

tion thereof, make a reasonable settlement, it is good : (6) and

when property is in the hands of trustees belonging to the wife,

not as her separate property, and they will not pay it over until

the husband makes a reasonable provision, such provision is

good against creditors : for, if the husband had gone into

179 chancery II to compel the trustees to pay it over, or deliver him

such property, the court would not have decreed in favour

of the husband, without his making a reasonable provision for

the wife, (c)

(a) 2 Ves. 13. Ambl. 121. (6) Cro. Jac. 158. Do. 18.

Pre. in Can 425. 2 Atk. 477. 1 do. 1SS. Pre. in Can. 22. (c) 2 Atk. 420.

(1) In the case of Reade v. Livingston, 3 John. Ch. Rep. 481, it was

held that the marriage itself was a - good consideration for an ante-nuptial

agreement, and sufficient to give validity to the settlement. It was also

held that a mere voluntary conveyance to the wife, was void against cre-

ditors existing at the time, though if made without any fraudulent intent,

it was good as against subsequent creditors. Such is also the doctrine of

Sexton v. Wheaton, 8 Wheat. 229, and Picquet v. Swan, 4 Mason's Rep.

443. By thus recognizing the validity of such settlements, these cases

seem also to recognize the power in a court of chancery, to carry the ante-

nuptial agreement into execution to its fullest extent.

(2) Ramsden v. Hylton, 2 Vesey 305; Russell v. Hammond, 1 Atk. 13;

Brown v. Jones ibid. 190 ; Laney v. Athol, 2 Atk. 444 ; Ward v. Shallett,

2 Vesey 16 ; Wheeler v. Caryl, Ambl. 121.
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When a settlement has been made, before marriage, on the

wife, (a) and afterwards, she, for his benefit, joins with him in

discharging it ; this is a sufficient consideration for a new settle-

ment ; and, as it respects purchasers, it is not void, although of

much greater value than the first settlement; but creditors can-

not be prejudiced by such a transaction. 2 Lev. 70. Pr. in Can.

113. The law is the same, when the wife gives up her join-

ture ;
and, I presume, also, in case of her joining with him in a

conveyance, by means whereof her dower is barred ; for it stands

upon the same reason. 2 Lev. 146. (1)

When a wife is entitled to an equitable estate, the legal title

of property being in a trustee, it has been a question whether the

husband could or could not, for a valuable consideration, assign

this equitable interest, so as to entitle the assignee to take it,

without making any provision for the wife. It is determined, 4

Ves. that such assignment would not bar the equity of the wife
;

and it would be strange if it should. It is difficult to conceive

how the assignee of the husband should be in a better situation

than the husband, who could not have the aid of chancery to

recover such estate, without making a reasonable provision for

the wife. To recover such an interest of the wife, the husband

has no remedy at law ; nor will any agreement of the wife

without the consent of her trustee, entitle the husband to receive

it, discharged of her equity. The profits of such estate, during

the coverture, belong to the husband
; but he cannot get at the

possession of it, without the consent of the trustee. He must,

therefore, if the trustee will not consent, apply to chancery

to compel the trustee to deliver the property
II into his hand. 180

This application will always be regarded by the court, pro-

vided the husband will make such provision for the wife as the

court judges equitable ; but if he be unwilling to do equity, his

(a) Ambler, 14.

(1) Brown v. Jones, 1 Atk. 190; Middlecome v. Marlow, 2 Atk. 518;
Picquet v. Swan, 4 Mason's Rep. 443. To support these settlements, the

settler will be required to receive a fair and reasonable consideration for

the thing settled in order to repel the presumption of fraud. It is sufficient

to support such settlements, that die wife relinquishes her own estate or

agrees to make a charge upon it, for the benefit of her husband ; or even

if she agrees to part with a contingent interest. Ward v. Shallett, 2 Vesey
16. The consideration, should however bear a reasonable proportion to

the thing settled. Lady Arundel v. Phipps, 10 Vesey 139; Bullard v.

Briggs, 7 Pickering's Rep. 533.
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application will be dismissed. If the estate be real, he is entitled

to the rents and profits, during coverture, and the court will per-

mit him to receive such rents, &c. ; and if his wife die, he is not

accountable to her heirs for them. 4 Ves. 15. 2 Ves. jun. 676.

Marriage settlements, after marriage, unattended with the

preceding circumstances, have no greater validity than any vol-

untary conveyance
;

(a) that is to say, if the seller were indebt-

ed at the time of making the settlement, the same is void against

creditors of every description. If he were not indebted at the

time of making the settlement, such settlement, is good against

subsequent creditors. (1)

It will be proper to notice, in this place, the effect of those set-

tlements which are made by a husband on his wife, providing

for her separate allowance, under articles of separation. Such

settlement has the effect of an absolute discharge of the hus-

band from all debts contracted by her during the separation, in

the .course of business and ordinary purchases ; but has nothing

to do with the question, whether a husband could not be obliged

to maintain a wife thus separated, who had become a pauper.;

for, in such case, the creditor became a creditor, not of choice,

but in obedience to the laws of society and humanity. The

doctrine above stated, seems to have been fully established by a

variety of authorities. Latterly, some doubts have been enter-

tained of the correctness of this principle. It is objected, that if

this be the case, it renders the wife a femme sole, and that she

would be entitled to all the personal property that accrued

181 toll her during coverture ;
but that the law is, undoubtedly,

otherwise.

The authorities which established the controverted doctrine,"

certainly went very wide of favouring the idea that such a wife

Avas a femme sole. They only recognized the idea that it was

equitable and legal, that an husband should be bound by his

contracts, in the articles of separation. If the articles be, that

he and his wife should live separate, no right is abandoned,

only the right of the person and personal services.

If he covenant that he will not meddle with the real estate,

he abandons his right to the usufruct of it.

(a) Pre. in Can. 22. Cowp. 278. 2 Bro. in Can. 143.

(1) Kidney v. Cronemaker, 12 Vesey 136; Taylor v. Jones, 2 Atk. 600;

Miller v. Eden, 10 Mod. 487; Elms v. Hughes, 3 Desaus. 158; Read v.

Livingston, 3 John. Ch. Rep. 4S8 ; Threewitts v. Threewitts, 4 Desaus.

560 ; Bank U. S. v. Emms el al, Wright's Ohio Rep. 604.
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If he covenant that h» wjj| not take from her property that

comes to her during the overture ; in such case, he is not en-

titled to any legacy that ma^ be bequeathed to her.

If he settle any thing upon her, he is bound; though such

settlement would be fraudulent, -,,s to creditors.

I apprehend, that those decision which foster the idea that

the husband is not bound by the contracts of the wife, even for

necessaries, when she lives separate i-om him, upon articles of

of agreement, are correct ; but not on the ground that she has a

separate allowance. For I see no difference in point of princi-

ple, betwixt the case where there is no separate allowance and

where there is. I perceive no greater reason, why a husband

should be bound by the contracts of his wife, who voluntarily,

and amicably absents herself from his domicil, than where she

elopes from him. And in the last case it will not be contended,

that an husband is obliged to support his wife who elopes from

him. (I)

In case of settlements upon wives, of real property, as their

sole and separate estate, their complete dominion over it is fully

established, (a) But settlements for a separate maintenance,

of real property, cannot be alienated ;ll and the wife is only 182

entitled to the usufruct. A husband promises his wife, that

if she will sell her lands, and let him have the avails, that he
will leave to her that amount. Although such executory pro-

mise is not binding upon the husband, yet, if the husband should

give a bond to a third person, in trust for his wife, in perform-

ance of such promise, su^h is not fraudulent against creditors, (b)

A gift to the wife, as a donatio causa mortis, is good.

An agreement by husband and wife previous to the marriage,

is not extinguished by the marriage, (c)

According to Coke's Reports of Forse and Hembling, 4 Rep.

60, it was holden, that marriage was a countermand of a will of

real property, made by the wife.—While in Sill v. Gold, which
appears to be the same case, it is stated, that Anderson consider-

ed marriage by a femme, as a countermand of her will. The
other judges held, indeed, that the will was void ; but, it was be-

cause, at the time of its consummation, she was incapable of

(a) Pre. in Can. 156. 3 Ves. jun. 437. (b) 2 Lev. 14S. 1 P. Wms. 441.

(c) Ch. Ca. 118.

(1) The doctrine of the validity of settlements under an agreement be-

tween husband and wife to live separately, and the rights of the parties

growing out of such agreements has already been examined in chapter 7.

Any further discussion of their effect is not here deemed necessary.
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devising real property, by reason of the *atute of Henry VIII. (1)

A settlement made by a woman be^re marriage, of her estate

to her separate use, without the knowledge of her husband, will

not bind him. («) (2)

A woman may. before marriage, with the consent of her in-

tended husband, convey all \A stock in trade to trustees, to en-

able her to carry on a tracN separately, for her own separate

use ; and this property cannot be taken for his debts, or the pro-

fits arising- from it. The question may be asked, why is his con-

sent necessary? She was not then sub jyotestate viri. The
reason doubtless is, it would operate as a fraud upon her in-

tended husband, and disappoint his just expectations. But if

she do so openly, and with his knowledge, and he marries her, I

apprehend it is sufficient evidence of his consent. 3 Term. Rep.

618.

183 llln 2 Brown in Can. there is a case determined by Jus-

tice Buller, where we find it laid down, that no case has es-

tablished the rule, that all conveyances made by a wife before

marriage, are void, merely because not communicated to the in-

tended husband. And that, in a case where the woman had

never married before, the doctrine by him maintained, is this

:

If the wife, before marriage, has held out to the husband, that he

will be entitled to her property, her conveyance of it out of his

(a) 2 Ver. 17.

(1) See ante, page 161, et seq.

(2) It has long been held that such settlements were in derogation of

his marital'rights and therefore void. Strathmore v. Bowies, 1 Vesey 22

;

Goddard v. Snow, 1 Russel's Rep. S55 ; Howard v. Hooker, 2 Rep. in

Chan. 42 ; St. George v. Wake, 1 Mylne & Keene 610 ; Tucker v. An-
dreAvs, 13 Maine Rep. 1£4; Jordan v. Black, 1 Term. Rep. 142. In Lowry
v. Tierman, 2 Har. & Gill. 34, the wife before marriage had transferred

her whole estate, by deed to trustees, who were to permit her to receive

the profits during her life, and no power reserved over the principal, ex-

cept the right of disposing by will ; and the court of chancery refused after

the marriage, to modify the trust, or sustain a bill brought for that pur-

pose by husband and wife. Such settlement is always good, if made with

the knowledge and consent of the future husband, and if he is a party to

the settlement, a court of equity will not avoid it, although he was an in-

fant at the time it was made. Slocombe v. Glubb, 3 Bro. Rep. 545 ; and

if no imposition is practised or intended to be practised on the husband it

has been held to be good, without notice to him, though the propriety of

this may be strongly questioned. King v. Colton, 2 P. Wms. 674 ; Jones

v. Cole, 2 Bailey's S. C. Rep. 330.
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reach, will be a fraud ; and the conveyance void. The husband

must have been deceived : a mere concealment alone, is not suf-

ficient to avoid the conveyance. The cases here referred to, must

be such, where the conveyance must be for the separate benefit

of the wife, or for that of some volunteer. For a conveyance by

her, for a valuable consideration, could never be void in the

hands of a bona fide purchaser. The question in all these cases,

was this : Was the husband deceived and disappointed 1 It seems

to me, such deception may often be practiced by concealment, and

that the doctrine in the foregoing case, to the extent laid down,

is very questionable.

||
CHAPTER XIV. 184

Of the Husband's taking Mortgages to Himself and Wife.

Of a Wife's Mortgaging her Lands to aid her Husband.

Of the Wife's Place of Settlement. Of Husband and Wife

being Witnesses for and against each other. Their justify-

ing a Battery, in each other's Defence. Husband's Devising

to his Wife. The Husbands Rights and Liabilities, in con-

sequence of having a Wife Executrix.

The husband lends money, and takes a mortgage to himself

and wife. On his death, the mortgaged premises belong to the

wife ; and she is entitled to the money due. Where Xhejus ac-

crescendi is acknowledged, no other principle need be sought for,

to establish the right of the wife. But even in those states where

it is not acknowledged, I apprehend that the right of the wife

cannot be controverted. Here, indeed, if such property is want-

ed to pay the debts of the husband, the right of the wife must

yield to such a claim. But she will hold it against any volunteer.

It is, in substance, a voluntary conveyance to the wife ; a gift by
the husband to the wife, of the debts, provided she should sur-

vive him. For it cannot be pretended, that if the money had
been paid during the coverture, that the wife could have any
claim to any part of the estate. (1)

(1) By referring to the examination of the jus accrescendi, in a former

chapter, it will be seen that in the case of a conveyance to husband and

wife, they do not thereby become joint tenants, but are each seized of the

entirety, and the survivor takes the whole. Ross v. Ganson, 1 Dana 37

;

26
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A married woman may join with her husband in mortgaging
her estate of inheritance ; and, provided this is done by a

1S5 fine, it is valid. In this country, the same can II be done by
any ordinary mode of conveyance

;
and a trust estate will

be equally affected with a legal estate. (1)

When a wife has mortgaged her estate, and the mortgage

Rogers v. Grider, 1 Daaa 243; and the same words of conveyance, that

would make two other persons joint tenants, will make husband and wife

tenants of the entirety. Doe v. Parratt, 5 Term 652; 16 John. Rep. 115;

5 John. Ch. Rep. 437; Barber v. Harris, 15 Wend. 615 ; Taul v. Camp-
bell, 7 Yerger. 319; Shaw v. Hearsey, 5 Mass. Rep. 523; Greenlaw v.

Greenlaw, 13 Maine Rep. 1S6.

It has been also held that when husband and wife thus become tenants

of the entirety, with the right of survivorship to each, he cannot alien the

entire estate, but the husband may execute a mortgage of his interest, or

he may make a lease in his own name, or join the wife. Jackson v. McCon-

nell, 19 Wend. 175. It is said however that husband and wife may be

made tenants in common, by a gift to them in express words, during cover-

ture. 2 Preston on Abstracts of title. 41 ; ibid, on estates, I, 32. In Ohio,

where no joint tenancy exists, in the case of a devise to husband and wife,

they take as tenants in common, and not as tenants of the entirety. Sar-

geant v. Steinberger, 2 Ohio Rep. 305. In Connecticut, the husband and

wife in such case are held to be joint tenants, and the husband may con-

vey his interest. Whittlesey v. Fuller, 11 Conn. Rep. 337.

From the doctrine of the above authorities, except in Ohio and Connec-

ticut, it is settled that where a mortgage is made to husband and wife in

their joint names, the interest in it goes to the wife as survivor. 2 Rand's

Ed. of Powell on Mort. 685; Draper v. Jackson, 16 Mass. 489. But such

mortgages are void as to creditors. Stileman v. Ashdown, 2 Atk. 477,

485 ; Fletcher v. Sedley, 2 Vern. 490 ; Christ's Hospital v. Bugden, ibid.

683. It is precisely like the case of a purchase made by a husband, in the

joint names of himself and wife, who afterwards becomes a bankrupt. He

must not only not be indebted at the time of the purchase, but not be in

trade, to make it valid against creditors. See Glaister v. Hewer, 8 Ves.

195; 9 ibid. 12 ; 11 ibid. 377.

(1) And she may create a valid power in the mortgage to sell in default

of payment, may convey upon condition and prescribe the terms. Lord

Thurlow in Clinton v. Hooper, 1 Vesey, 186 ; Demarest v. Wyncoop, 3

John. Ch. Rep. 129; Pybus v. Smith, 1 Vesey 189; Essex v. Atkins, 14

Vesey 542. So where a feme covert, in consideration that a creditor of her

husband would give him further time for the payment of his debts, exe-

cuted a deed jointly with her husband, in form a mortgage of real estate,

to secure its payment. Although the deed was not acknowledged strictly

in accordance with the existing statutes, still it being for property which

she had the right to convey, it was held in equity to create a specific lien,

and enforced accordingly. Brundige v. Poor, 2 Gill & John. 1.
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money is not paid at the day, if the husband should take up

more money on the credit of the estate mortgaged by the wife,

the mortgaged premises will be holden for such sum afterwards

borrowed. For the legal estate was in the mortgagee, by the

forfeiture occasioned by the non-payment of the first sum ;
and

equity will not strip him of the land, until the last sum borrow-

ed is paid, as well as the first ; as he had the legal title, and

equal equity with the wife. («) (1)

When a wife has mortgaged her land to raise money for her

husband, and he dies, his personal estate shall be liable to dis-

charge the debt
;
provided there is such estate, after the debts of

the husband are paid, (b)

If a wife join in a mortgage of her estate, and the husband die,

and make a will, and give legacies ; although all the creditors of

the husband, of every description, shall be satisfied before the

wife has any claim, yet the wife shall, after the debts are paid,

have benefit of the personal estate, to redeem her land so mort-

gaged ; although the legatees thereby lose their legacies, through

a deficiency of assets. 1 P. Wms, 264. But this right of the

wife to be considered as a creditor, may be repelled by parol

evidence, which shows that it was her intention not to be a

creditor, (c) (2)

(a) 1 Ver. 41. (b) 1 Ver. 437. 1 P. Wms. 347.

(c) 1 P Wms. 264. Combl. 150.

(1) Powell on Mort., 724. But it is necessary, in order to make it liable

for the money afterwards taken, that the mortgaged estate should have

become forfeited before the last advance was made. The first case upon

this point is Reason v. Sacheverell, reported in 1 Vern. 41, andm 2 Chan.

Cas. 98. By the first report of this case, it seems that husband and wife,

having occasion to raise £400, levied a fine of the wife's land, and made a

mortgage of the same, and after the mortgage was forfeited, the husband

paid in part of the mortgage money, and afterwards borrowed as much
more of the mortgagee as he had paid in ; it was decreed that the mort-

gagee, having the estate at law in him by the forfeiture of the mortgage,

should hold the land against the heir of the wife, and that ifthe heir would

not pay in the whole, principal, interest and costs, he should be foreclosed.

But by the last report of the case, it appears that the husband and wife.

by an endorsement upon the mortgage deed, consented that the land should

stand charged with the last advancement. If this last report of the case is

the true one, it determines nothing in support of the proposition in the text.

As to which is the correct report, see 1 Raithby's Vern. 41 ; note to page

726. Rand's Ed. of Powell on Mortgages.

(2) The mortgage being originally the debt of the husband, his personal

estate is the primary fund out of which it should be paid ; and the wife, by
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The wife joined with the husband and levied a line of her

estate, to raise £400 by mortgage of her estate, to buy a commis-

consentip.g to charge her lands, for its payment, does not change the hus-

band's original liability. Clinton v. Hooper, 1 Vcsey 186, 1S7; Tate v.

Austin, 1 P. Wms. 264, cited in the text, subjected the husband's personal

estate to the payment of such debt in preference to legacies, which he had

bequeathed to charities out of his personal estate, on the ground that the

right of the wife was to be considered in the nature of a debt. In Pawlet

v. Delaval, 2 Vesey 663, 669, Lord Hardwick observed that there were

several instances, where wives had concurred to pledge part of their sepa-

rate property, for a debt of their husbands, and the court never said that

the security should not take place, but had held it to stand as a pledge

—

the husband, nevertheless, bound to exonerate ;. and again in Robinson v.

Gee, 1 Vesey 252, hia Lordship observed, that it is a common case, for a

wife to join in a mortgage of her inheritance, for a debt of the husband,

and after his death she is entitled to have her real estate exonerated out

of his personal and real assets, the court considering her estate only as a

security for his debt, and none of his creditors have the right to stand in

the place of the mortgagee, to come round on the wife's estate. Wilkinson

v. Bealc, a manuscript case before the Vice Chancellor, 27 Jan. 1823,

cited in Pow. on Mort. 727, in note, is another leading case on this point

Husband and wife mortgaged the wife's estate, to raise money for the use

of the husband. The husband covenanted to pay the money, and gave

the usual bond. The proviso for redemption was on payment by the

husband or his representatives. The husband died, devising some real

estate, but making no will of his personal property. His widow took out

letters of administration, paid the interest on the mortgage and died, hav-

ing devised the mortgaged estate to the plaintiffs. The bill which prayed

for liberty to redeem, brought the devisees of the husband before the court,

asking that they should pay out of the husband's assets, the principal and

interest due on the mortgage, and a decree was made according to the

prayer of the bill, an inquiry being directed as to the assets of the hus-

band that came into the hands of the wife.

The money, in such case, is for the husband's use—he covenants to pay

it. The estate of the wife having paid the debt, he is considered in equity

as the debtor, and the land but as an additional security. As to the effect

of such covenants of the husband in similar cases, see Pocock v. Lee, 2

Vern. 604 ; Earl of Oxford v. Lady Rodney, 14 Vesey 417 ; Heron v.

Newton, 9 Mod. 12 ; and the husband cannot tie up, or direct the applica-

tion of his personal estate, so as to shield it from these rights of the wife.

Astley v. Tankerville, 3 Ero. C. C. 545.

It seems, however, that if, from the nature and circumstances attending

the'eontract, it can be inferred to have been the intention of the parties,

that the wife's estate alone should be held liable to discharge the mortgage

debt, as in the instance of a mortgage having relation to the settlement of
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sion in the army for her husband, (a) The money was paid by

the mortgagee ; but before the money could be applied to the

purchase of the commission, the husband died. In this case, the

£400 was considered as a debt due from the estate of the

186 husband to the wife ; II and decreed to be paid to the wife

out of his personal estate, if there was sufficient after all his

other debts were paid. 2 Ver. 689.

An husband borrows money, and the wife joins with the hus-

band in levying a flue, by way of mortgage to the lender, and

the husband dies ; the husband's estate shall be applied to pay

off the mortgage
;
provided there is sufficient after all his debts

(a) 3 Brown in Can. 201.

the estate by agreement of the parties upon the marriage, since the infer-

ence may be drawn, that the agreement upon the marriage extended to the

subsequent mortgage, and that it was stipulated, that the sum to be bor-

rowed, should be charged upon and borne solely by the settled estates, such

a case will exempt the husband's estate from the wife's equity. Lewis v.

Nangle, Ambl. 50 ; and see Roper on Husband and Wife, 146. So if the

money were borrowed to pay off the debt of the wife, contracted dum sola,

the husband's assets would not be liable; and if the estate of the wife des-

cend to her, charged with the debt of her ancestor, the rule will not apply.

Baggot v. Ought'on, 1 P. Wms. 357, said to have been affirmed in the House

of Lords, but not reported ; Sugden on Powers. 2 Edit. 571. And the same

doctrine holds, where the land is charged with her own mortgage debt, be-

fore marriage, and also where the money borrowed was applied to her

separate use. Clinton v. Hooper, 2 Vesey 188.

As to the method of determining to whose use the mortgage debt was
contracted. If it was for the use of the husband, it is nothing more than a

resulting trust in favor of the wife, which may be proved by parol. Clin-

ton v. Hooper, ul supra; Jackson v. Matesdorf, 11 John. Rep. 91 ; 13 John.

463; Jackson v. Morse, 16 John. Rep. 197; Botford v. Burr, 2 John. Ch.

Rep. 469, and this even in opposition to the deed and answer of the de-

fendant, denying the trust. Gillespie v. Moore, 2 John. Ch. Rep. 601.

The proposition is laid down in the text, that the right of the wife to be

considered as a creditor may be repelled by parol evidence, which shows

it to have been her intention not to be considered as such. This, with

some limitation, is true. Parol evidence is not admissible of the. wife's

declaration that, in joining in the mortgage, she intended it as a gift to her

husband. Lord Loughborough, Chancellor, in Clinton v. Hooper, ul sur>.

But he also held that she might bar herself by telling the executor, that

she did not intend to claim this right, and desiring that he would proceed

in paying the legacies ; and that parol evidence might be admitted of he?

declarations to this effect.
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are paid, although the legacies in the husband's will should be

defeated by this means. («)

If a femme sole, for a sum loaned to her, mortgage her lands,

and then marry ;
and the mortgagee assign the mortgage, and

the husband covenant to pay the mortgage money to the assignee,

and die ; although the husband would have been liable in his

life time, and his executors, after his death, to have paid the

assignee the debt; yet, the surviving wife shall not have aid of

the husband's personal estate, to redeem the mortgage. Yet, if

the mortgage money loaned to the wife, had been paid to the

husband after marriage, she should have aid of his estate. 1 P.

Wms. 348.

When the husband's estate is under mortgage, if the wife

mortgage her estate to disencumber his, and the husband die,

the wife shall stand in the place of the mortgagee, and be satis-

fied from the husband's estate, before the estate shall be enjoyed

by the heirs, (b)

A mortgage, though in fee, is no more than a chose in action.

It is personal property, and is liable to the same disposition by

the husband, as all other choses of the wife are ; and, like all

other choses, will be considered as purchased by him, if he make
a suitable settlement upon her, in consideration of the fortune re-

ceived by her. If her husband do not procure the payment of

the money on the mortgage, his alienation of the mortgage will

not bind the wife ; for he is not considered as reducing it to

187 possession, until^aymentofthe money is made, (c) It may!!

be alienated by the husband's creditors getting possession of

it for the payment of the husband's debts ; and this will be con-

sidered as a reducing to possession ; so that, on the husband's

death, it will not survive to the wife. (1)

(a) 1 P. Wms. 264 2 Ver. 689.

(b) 2 Atk. 3S4. (c) 2 Ver. 501—401. P. in Can. 412.

(1) In the case of a mortgage to a wile, the legal fee of the lands in

mortgage continues in her, yet she is but a trustee, and the trust of the

mortgage follows the property of the debt. Bosvil v. Brander, 1 P. Wms-
S74 ; Bates v. Dandy. 2 Atk. 208 ; and if the husband survive the wife, the

heir of the wife, who has the legal estate, is the trustee for the husband.

Turner v. Crane, 1 Vern. 170 ; Pow. on Mort. 683. It has been questioned

whether in this respect, there is not a distinction between a mortgage in

fee and for a term of years. 1 Scho. & Lef. 176 ; 1 Roper on Husband and

Wife, 226. A husband may release a mortgage given to his wife, for the

payment of money. Marshall v. Lewis, 4 Litt. 141.
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If the husband become a bankrupt, the mortgage belongs to

the assignee of the bankrupt. For the mortgage, in such case, is

as effectually disposed of by the operation of law, as by the vol-

untary disposition of the husband. But it would be otherwise,

if, by the articles previous to the marriage, it were agreed, that

in the event of the husband's bankruptcy, it should remain to the

wife. 1 P. Wms. 458, 461.

Whenever a woman marries, if her husband have a settlement,

she obtains a settlement where her husband is settled, by the

marriage, without any commorancy in the place of her husband's

settlement. If her husband have no settlement, she gains none.

But during the coverture, living with her husband, she cannot be

sent back to her maiden settlement. But if he leave her, or die,

she can be removed to her maiden settlement. For, by mar-

ria ge, she did not gain a settlement, nor lose her own. See Burn's

Justice, 374 to 379, and the cases there cited. (1)

It has been a disputed question, whether a wife could be re-

moved to her maiden settlement, when her husband, who had no

settlement, had left her, but was living. The authorities are

contradictory ; but I apprehend that it is now settled, that she

may be removed to her maiden settlement. The objection, that

you could not separate husband and wife, does not hold ; for they

were already separated. (2)

A marriage, although not celebrated by the legal officer, was,

before the statute of 26 George II, always holden to be a suffi-

cient marriage, to gain a settlement. But since that statute

declares, that marriages celebrated II in any manner different 188

from what that statute directs, are void to all intents and

purposes ; a marriage, celebrated not conformable to the requisites

(1) The doctrine, that if the husband has a settlement it becomes the

settlement of the wife, immediately upon the marriage, seems to be well

established. Danby v. New Haven, 5 Conn. Rep. 584 ; Inh. of Dalton v.

Inh. of Bernardston, 9 Mass. Rep. 201 ; Overseers of Conojaharie v. Over-

seers of Johnstown, 17 John. Rep. 41 ; Mount Holly v. Andover, 11 Ver-

mont Rep. 226.

(2) It is well established is Vermont that she may. Bethel v. Tunbridge,

13 Vt. Rep. 446; Rpyalton v. West Fairlee, 11 Vt. Rep. 43S; Bradford v.

Lunenburgh, 5 Vt. Rep. 481. See also Dedham v. Natick, 16 Mass. Rep.

185 ; and Otsego v. Smithfield, 6 Cow. Rep. 760. When the husband is

living within the State, and able to maintain the wife, she can only be re-

moved to the husband's last place_of settlement. Sherburne v. Norwich,

16 John. Rep. 186.
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of that statute, is not sufficient to gain a settlement for the wife.

It lias been held, however, that a long cohabitation together as

man and wife is sufficient evidence of their being married, as the

law directs. (1)

It is a general rule, that when a settlement is procured for any

person by fraud, that such settlement shall not be good. But

when a marriage is procured by fraud, the settlement of the wife

is, notwithstanding this, good, (a)

I apprehend that it has been the generally received opinion in

Connecticut, that the wife of a person who has no settlement,

may gain a settlement by commorancy, under our statute.

It is a rule of law, that an husband and wife cannot be wit-

nesses for or against each other. (6) This is peculiar to the re-

lation of husband and wife. For parents are witnesses for and

against their children, and children are witnesses for and against

their parents. The principle of this rule, arises from that anx-

ious solicitude which the law discovers, to preserve domestic

tranquility. It cannot be supported upon the ground of interest

in the suit ; for the wife has no property that can be affected by

the suit. She is not, then, interested in it. It is highly proba-

ble, that she is anxious respecting the event of the suit. So a

(a) S Mod. 321. (ft) 4 T. R. 678.

(1) Whether the settlement of the wife will follow that of the husband,

depends entirely on the validity of the marriage. A void marriage will not

communicate the settlement of the wife to the husband. Middleborough v.

Rochester, 12 Mass. Rep. 363 ; Medway v. Needham, 14 Mass. Rep. 157

;

West Cambridge v. Lexington, 18 Mass. Rep. 506 ; Mount Holly v. An-

dover, 11 Vt. Rep. 226 ; Manchester v. Springfield. 13 Vt. Rep. 385. But

the husband and wife arc competent witnesses to prove the validity of the

marriage. Raynham v. Cantqp, 3 Pick. Rep. 293 ; and a marriage cele-

brated by a justice of the peace, without the consent of parties, is of no

validity to change the place of settlement of the wife. Mount Holly v.

Andover, 11 Vt. Rep. 226. In Connecticut the settlement of a female mar-

ried to a foreigner, having no settlement within the State, is not affected

by such marriage. Lebanon v. Hebron, 5 Conn. Rep. 584. Where the

wife is a free woman, and the husband a slave, the children ofthe marriage

have their settlement in the town where the mother had her last legal one,

without regard to the slave husband. Marbleton v. Kingston, 20 John.

Rep- 1. So a female slave married to a freeman gains no new settlement

by the marriage, for she remains under the control of the master. Dighton

v. Freetown, 4 Mass. Rep. 539.
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father is anxious
;
in the case of a child : but the interest which

excludes, must be a direct pecuniary interest. (1)

(1) The competency of husbarfd and wife, as witnesses, for or against

each other, seems not to have been very thoroughly considered in the text.

The general principles, so far as they are laid down, are correctly stated,

but a vast number of authorities in existence at the time when it was writ-

ten, seem to have been either overlooked, or intentionally omitted The

editor may be pardoned for attempting to supply this omission, so far as

lays in his power. The general rule is that they cannot be witnesses for

or against each other, either in civil or criminal proceedings.

It has been resolved by the justices, says Lord Coke, 1 Co. Litt. 6. b,

that a wife cannot be produced, either for or against her husband Qui a

sunt duo: aninia; in came una; and it might be a cause of implacable dis-

cord and animosity, and a means ofgreat inconvenience. In a prosecution

for bigamy, the first husband will not be admitted to prove the marriage

against the. wife. Mary Grigg's case, Sir T. Raym. 1. And the husband

is not a competent witness against the wife, in a prosecution against her

and others, for a conspiracy in procuring a marriage between her and

himself; Rex v. Sergeant et al. 1 Ry. & Moo. 352 ; nor can a wife be a

witness against her husband, for a prosecution for murder, even with con-

sent of parties. Randall's case, 5 Cit. Hall. Recorder, 141. 153. 154.

In the case of the King v. Inhabitants of Cliviger, 2 Term Rep. 26S,

the rule was established by Ashurst and Grose, justices, that, from princi-

ples of public policy, the husband and wife would not be permitted to give

evidence that might even tend to criminate each other. Justice Grose, in

delivering his opinion, observes, that the general rule as to husband and

wife is founded, not on the ground of interest, but of policy, by which it is

established, that a wife shall not be called to give testimony tending in any

degree to criminate her husband, and that Lord Hale had said, that she

should not be called indirectly to criminate him, and that this rule had

governed all the decisions from Lord Hale's time to the present. If this

doctrine be true, the competency of the wife to testify is measured by that

of the husband, and she is excluded upon the general principle, that the

husband is not bound to criminate himself. There is an unreported case

decided in New York, before Radcliffe, Mayor, cited in Cowen & H.ll's

Notes to Phil, on Ev. vol. 1, page 147, which seems strongly to favor the

doctrine of the King v. I-nh. of Cliviger

But it is believed that in the last case, the court overrated the strength of

the authorities cited to support it. The authority of Lord Hale goes no

farther than this,—that a woman is not bound to swear, or to give evidence

against another, in a case of theft, &c, if her husband is concerned, though

it be material against another, and not directly against the husband ; and

it only shows that a woman cannot be compelled, but not that she may
not be sworn if she is willing.

27
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In ordinary cases, any person may be a witness in his own
cause, or in one in which he is interested, if the opposite party

This doctrine has since been strongly doubted, and was directly ques-

tioned in the case of Rex v. Inhabitants of All Saints, in Worcester, a

manuscript case, decided in Easter terra 1817, and in Rex v. Inhabitants of

Bathwick, 2 Barn. & Adol. 639. And the weight of authority and principle

may be considered as settled, to the point that the husband and wife may
be called to contradict or criminate each other in a collateral matter, and

in all cases where they are not called to contradict or criminate each other

as a party to some cause. • - %

Nor can they be witnesses for each other, as a general rule, either in

civil or criminal proceedings. City Bank v. Bangs, 3 Paige, 36 ; and Fitch

v. Hill, 11 Mass. Rep. 286. The reason assigned why they may not be

witnesses against each other, does not seem to be applicable in this instance,

for it can hardly be said, that permitting them to testify in each other's

favor, would be productive of domestic discord, or at all disturb the tran-

quility of the marital relations. Nor would they be excluded on the ground

of interest.

But notwithstanding thia, there seems to be sufficient reasons for the

rule. Some general principle of their competency must be established,

and in order to prevent them from testifying against each other, they must

be excluded altogether. The wife certainly could not be introduced to

testify to facts making in favor of her husband, at the same time withhold-

ing those which might operate against him, upon the well established

principle of evidence, that when a witness is called to prove one fact in a

case, he may be cross examined as to all others within his knowledge,

save those which may tend to criminate him. Therefore, on a prosecution

for larceny or murder, the one is not a competent witness for the other,

and in the case of a conspiracy or a prosecution against several persons,

the wife of one was not permitted to testify for the others, a joint offence

being charged, and an acquittal of all the other defendants being a ground

of discharge for the husband. Rex v. Locker el al, 5 Esp. N. P. C, 107 ; 1-

Ryan & Moo. 354; Rex v. Frederick, 2 Strange, 1094, and see also Com-
monwealth v. Eastland, 1 Mass. Rep. 15; the People v. Bill, 10 John. 95;

People v. Colbern, 1 Wheel. Cr. Cas. 479.

The declarations of either, also, are not generally evidence against the

other. Therefore, where an action is brought by or against the husband,

or by husband and wife jointly in the right of the wife, the declarations of

the wife are not evidence for or against the husband. Winsmore v. Green-

bank, Willes Rep. 577 ; Albun v. Pritchett, 6 Term Rep. 680 ; Barron v.

Grillard, 3 Vesey & Beames, 165; Baker v. Merley, Bull. N. P. 28. Nor
can the wife's confession of a trespass committed by her be given in evi-

dence against the husband, in an action against husband and wife. Denn
v. White, 7 Term Rep. 108 ; Hawkins v. Halton, 2 Nott & McCord, 374,

S. P. Nor are the declarations of the wife in the absence of her husband
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consents to it
;

(a) but, in the case of husband and wife, if the

husband, wife, and their antagonist all agree, that the wife

may be a witness, the law interferes, II and prevents it. This 189

shows that it is not because the wife is interested, that she

is prevented from being a witness ; for the right of the opposite

party to object to an interested witness, may be waived : But to

suffer such waiver, in the case of a husband and wife, has a ten-

dency to disturb that domestic tranquility, which is so desirable
;

and, therefore, the law forbids it. (1)

A wife cannot be allowed to bastardize her issue, by proving

the non-access of her husband, not only upon the principle of

preserving domestic tranquility betwixt husband and wife ; but,

also, upon the ground, that the children of the marriage would

be affected by it : so that she could not be admitted, although

her husband was dead. (2) That the rule, that husband and wife

cannot be witnesses for or against each other, does not depend

(a) Hardw. 252.

evidence against him, though she be a party to the suit, which is brought

to recover land in which she is jointly interested in her own right. Moody
v. Fulmer, Whart. Dig, 2 Edit. 308, PI. 439 ; Turner v. Cove, 5 Conn.

Rep. 93. Nor is the wife's admission, made during coverture, of a debt due

from her dum sola, admissible as evidence against the husband. Ross v.

Winners, 1 Halstead's Rep. 366.

But conversations between them stand upon the same footing as other

conversations, and may be given in evidence against the husband. See

Hodgkinson v. Fletcher, 4 Camp. N. P. Rep. 70 ; Scholy v. Goodman, I

Bing. 349.

(1) In Barker v. Dixie, Rep. temp. Hard., Lord Hardwick said that

" the rule was for the peace of families, and consent should never be en-

couraged ;" and Mr. J. Van Ness, on the trial of a husband for murder, at

the oyer and terminer in the city of New York, refused to allow the wife

to testify against him, with such consent of parties. Randall's case,

5 Cit. H. Recorder, 149, et seq.

(2) See page 191, where Lord Hardwicke is cited, contra. The later

-cases seem in effect to have adopted the decision of Lord Harkwicke, in

contradiction of the text, as sound law. Necessity was assumed as the

ground of that decision. Lord Ellenborough, in the case of Rex v. Luffe,

8 East. 285, observed, that by a parity of reasoning, it would seem that if

she was admitted as a witness of necessity, it might be competent for her

to prove that the adulterer alone, had had that sort of intercourse with

her, by which a child might be produced, within the limits of time which

nature allows for parturition. Upon the trial of an indictment for bastardy

and fornication with a married woman, she was held competent to prove



189 BARON AND FEMME.

upon the principle that they are interested, appears from this
;

that a husband cannot be a witness for his wife, respecting her

separate property. 1 Bur. 428. To this general rule there are

exceptions: In case of a charge of treason against husband or

wife, they are witnesses. In cases so important to community,
it is supposed that the consideration of domestic quiet, ought to

yield to the public good. (1) So too, the law has provided, that,

upon an application for a power to compel the husband to find

sureties for good behaviour, she is a witness to swear that she is

afraid of her life, or some great bodily harm
;
and the same pro-

ceeding may be had by the husband against the wife. (2)

When a husband is prosecuted by a public officer, for abusing

and beating his wife, the wife may be a witness, on the part of

the public, against her husband. I am aware that this doctrine

has been reprobated by some very eminent lawyers ; but we find,

that in Lord Audley's case, where the transaction was the most

disgraceful that ever stained the page of history, his wife was

the criminal conversation. Commonwealth v. Wentz, 1 Ashm. Rep. 269.

In Sisco v. Harmon, 9 Vt. Rep. 129, it was held that the coverture of the

prosecutrix for bastardy, under the sanction of the overseer of the poor,

was no valid objection to the prosecution where, the child was born before

the marriage of the mother.

But all these cases proceed ex necessitate rei. She is not competent to

prove any other fact, as want of access, which other witnesses may be

reasonably supposed capable of proving. Commonwealth v. Miller, 1

Brown's App. lii; Commonwealth v. Stucker, 1 ibid, lvii ; Commonwealth
v. Shepherd, 6 Binn. 283 ; Rex v. McLane, cited 6 Binn, 290. Nor can she

be a witness to prove the non access, even though her husband be dead at

the time of her examination. Rex v. Rooke. 1 Wils. 340; Rex v. Kca, 11

East 132. But if the court permit her to be asked a question, from the

answer to winch a want of access may be inferred, as '• how long it was

since she had last seen her husband," and afterwards direct the jury, that

they are not to consider any thing which fell from her as evidence of non

access, and there is strong evidence of non access from other witnesses,

the verdict will not be disturbed. Commonwealth v Shepherd, 6 Binney's

Rep. 233.

(1) There are decisions on this point, in the affirmative and negative,

Dictum in Griggs case, Sir T. Raym. 1, cited by several of the later writers

;

e contra, Biovvnlow, 47 ; and a writer of high authority says, that in his

researches he has found no case of a trial for high treason, in which the

wife was examined as a witness against her husband. McNally's Ev. 181.

(2) Buller's Nisi Prills, 2S7 ; Lord Vane's case, 2 Strange 1202 ; 13 East

171, note a ; Rex v. Doherty, ibid. S. P. ; Mary Mead's case, 1 Burr. 543.
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admitted as a witness to prove his abuse to her person, (a)

I know itll has been said, that the court, in that case, bent the 190

law, that punishment might reach such atrocity. However,

it may be, that the authority of that case may have been shaken

by the dicta and obiter opinions of learned men. I find no case,

by which it is overthrown; and we find this rule laid down in

Strange, in Rex v. Azir's case, as an indisputable rule, and in

the most unquestionable manner.

In 1 Vesey, 49, the Chancellor says, that a wife can never be

a witness against her husband, except in a case for security of

the peace, to prevent personal abuse to her, which he says is ex

necessitate rei. Lord Audley's case, and, afterwards, Rex v.

Azir, reported in Strange, are authorities to prove, that the wife is a

witness, to support an indictment against the husband, for vio-

lence to the person of the wife. The reason arising from the

necessity of the thing, -appears to me to be as strong in such a

case, as in a complaint for security of the peace. There is a

case in Term Reports, which seems to me to have carried to a

very questionable length the doctrine of preventing the wife from

testifying in a case where uneasiness may be excited in the hus-

band, by reason: of her testimony being opposite to his. Until I

saw that case, I always supposed that the rule was confined to

cases where the husband was party to the suit, or prosecution.

The doctrine of that case seems to be, that the wife shall, in no

case, give evidence tending to criminate her husband. The con-

sequence of this doctrine, is this: When a plaintiff improves the

husband as a witness, respecting a transaction to which the wife

was, also, a witness
;

if she should happen to conceive of it in a

very different point of light from her husband, and one which
was favourable to the defendant

;
yet the defendant cannot have

the benefit of her testimony, lest the wife should seem to impeach

the correctness of her husband.

II A wife is a witness to prove her child a bastard. Hard- 191

wicke, 77.

A wife cannot be a witness for, or against, her husband, al-

though ail parties consent.

Although it has been frequently said by judges, that the de-

termination in Lord Audley's case, that, his wife was a good wit-

ness, on an information against him for personal abuse, was not

law
;
yet I am not able to find a single decision in point, against

that opinion : for, in the cases where this has been said, they

(a) Hutton, 16.
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were not eases of personal tort to the wife. The doctrine in

Lord Audley's case has been confirmed by Rex v. Azir, in

Strange ; and in Lady Louber's case, her affidavit was read to

lay a foundation for an information against her husband, for

personal violence by him to her. (1)

It is mentioned, as an exception to the general rule, that hus-

band and wife cannot be witnesses for, or against, each other,

that when there has been a forcible marriage, and the husband

has been indicted for the offence, that the wife is a witness : But

this is not an exception; for such marriage is *void, being ob-

(1) It is not a matter of much practical importance to the lawyer how,

or why, that, has come to be law, which he finds most undeniably to exist

as such; and in this point of view, it is important that the doctrine of the

text should he treasured up, for it springs from none of those fountains of

reason which give birth to nearly all the principles of the law of husband

and wife.

Lord Audley's case and Rex v. Azir have been cited by every writer

.upon this subject, from the time of their decision, in support of the principle

of the text. With regard to the first, the general principle upon which the

irial was conducted can hardly be considered as sound law, though ita

result was one dictated by every principle of law and justice. The actor

in a scene at which every principle of morality and justice revolts, could

hardly claim to be tried by the principles of that law which he had so

foully outraged ; and had he claimed it, the peers who sat in judgment up-

on him were not over scrupulous how they came to the just determination

to which they finally arrived. In this case necessity afforded no plea or

•excuse for the admission of the wife as a witness, for the very principal in

ihe transaction was himself called as a witness for the prosecution, and

conclusively proved the guilt of his master. But she was admitted, and

hence the infraction of the general rule, which has since been considered

as good law, and perhaps justly.

The case of Rex v. Azir. also, reported in Strange, cannot be considered,

from that report, as of high authority. It is reported in scarce three lines,

deciding the mere naked principle, but we are not told how the case arose,

or any of its circumstances.

In Grigg's case, Sir T. Raym. 1, and in Gilb. Ev. 120, the principle is

doubted, but the later authorities have placed it beyond question. In Rex
v. Sergeant et al., Ryan & Moody 354, Lord Abbot directly affirms the

decision in Audley's case, and Rex v. Azir, and also says the same princi-

ple was held in Rex v. Perry, a case of abduction, tried before Ch. J.

Gibbs, when recorder of Bristol. The same doctrine is also said to have

been held in Soule's case, 5 Greenl. Rep. 407. See Cowen & Hill's notes

to Phil. Ev., part I, page 152. This is believed to be the acknowledged

doctrine in Vermont, though no cases bearing directly upon the point have

been reported.
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tained by duress ; and the supposed wife was not a wife, either

dejure or de facto. It is because, in point of law, she is not con-

sidered a wife, that she is admitted to be a witness. (1)

A husband may justify a battery, in defence of his wife; and

a wife may do the same, in defence of her husband. We are

not to understand by this, that if B, the wife of A, should be

guilty of an assault upon C, and C, in his own defence, should

assault B, that A, the husband, would be justified with his wife

in beating C. Nothing more is to be understood by the rule

than that an husband will be justified in committing such as-

saults and battery, as the wife would be justified in committing.

As if C had assaulted and beat B ; and she, in her own de-

fence, was assaulting and beating C ; which she would II 192

have a good right to do. The husband would have a good

right to do the same
;
and might beat C to the same extent that

B, the wife, might beat him ;
which a stranger could not do. A

stranger might, indeed, use such force, as would put an end to

the beating ; but could not legally espouse the cause of either.

The principle is this : the husband may do all that the wife may
do, in such case. So, where an attempt is made forcibly to rav-

ish a woman, she may kill the ravish er, in defence of her chas-

tity : so may her husband : and it is justifiable homicide. (2)

Where. a man finds another in the act of adultery with his

wife, which is the greatest possible injury, yet the husband is

not justified if he kill him ; for, in this case, the wife would not

(1) Gilb's Ev. 254 ; Rex v. Pulwood, Cro. Car. 482, 489 ; Rex v. Brown,

1 Hale 301 ; Sevensden's case, 5 St. Trials 465 ; Ramsay's case, cited

Rej). temp. Hard. 83 ; and the respondent cannot take advantage of his

own wrong ; 1 Bl. Com. 444. Therefore, on an indictment for a conspir-

acy in inveigling a young girl, in a state of intoxication, from her mother's

house, and procuring the marriage ceremony to be recited between her

and one of the defendants, the girl is a competent witness to prove the

facts. Respublica v. Hevice, 2 Yeates 114. It is also said that the wo-
man is a competent witness to prove the innocence of the respondent.

Rex v. Perry, Bristol Assizes 1794, Hawk. P-. C. b. 1, ch. 40, § 13; and
see this case mentioned by Abbott, Ch. J., in Rex v. Sergeant, 1 Ryan &
Moo. 354. But where such forcible abduction and marriage has been fol-

lowed up by a voluntary cohabitation, the woman is not competent, either

for or against the prisoner. Rex v. Brown, 1 Hale 301 ; 1 Vent. 243

;

3 Keb. 193. Neither would she be a competent witness unless the force

was continuing at the time of the marriage. Cro. Car. 48S ; 1 Vent. 343
;

4 Mod, 8 ; 1 Strange 633 ; 2 Hawk. P. C. 46.

(2) 1 Russell on Crimes 549 ; 1 Hale 484 ; State v. Rutherford, 1 Hawks
N. C. Rep. 457.
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be justified ; and no man, in a well regulated community, can

be suffered to avenge his own wrongs. (1)

It has been always admitted, that a husband's devise to his

wife would be good ; but it has been holden by some lawyers,

that a donatio causa mortis, by husband to wife, is void ; but it

is now settled, that a donatio causa mortis, by him to her, is

effectual. It is difficult to conceive why such a question was
ever made

;
for such a gift is in nature of a legacy, not to ope-

rate until after the death of the donor.

Where A marries a woman, who is executrix or adminis-

tratrix, he seems to have the same powers to administer as if he

was executor in his own right
; («) for we find it laid down in

Off. Exec. 295-297, that administration by the husband, in such

case, binds the wife, and that without her consent. So, too, a

gift or release, by him alone, is good, (b) So, too, it was held

by the court, that a man possessed of a term for years, in right

of his wife as executrix, had power to convey the same. (2)

(a) Godw. 110. (b) 3 Wils. 277; 2 Bl. 801.

(1) But he is only guilty of manslaughter, and that in the lowest degree.

Manning's case, Sir T. Raym. 1 ; 1 Vent. 158. In the latter case the court

directed the burning in the hand to be inflicted gently, because there could

not be a greater provocation, and it was such as the law reasonably con-

cludes could not be borne in the first transports of passion. Russ. on Cri.

vol. I, p. 487. But if a man find another in the act of adultery with his

wife, and he kill him deliberately, and upon revenge, and alter sufficient

cooling time, it would undoubtedly be murder- 1 Russ. on Crime 442

;

1 East's P. C. c. 5, § 20, p. 235, and § 30, p. 251.

(2) If a married woman be executrix or administratrix, the husband has

a joint interest with her in the effects of the deceased, such as devolves the

administration on him, and enables- him to act with regard to it for all pur-

poses, with or without the consent of the wife. Lord Raym. 369; Corn-

Dig., Adm'r, D ; 1 Salk. 30 ; 4 Term R. 617. It is therefore held that he
may surrender or dispose of a term which was vested in her in the capacity

of executrix or administratrix, and such surrender or disposition shall be

binding upon her. H. Black. Rep. 810. So a gift or release of any part

of the personal property of the deceased, by the husband alone, shall be

equally available. Salk. 117. But the wife has no right to administer

without the husband; and such acts as have just been mentioned, if per-

formed by her, without his concurrence, will be of no validity. Salk. 306
;

Went. Off'. Ex. 207, 208. Should the husband die, the interest never hav-

ing been divested, will survive to her; but if she die, it will not survive to

the husband, for it belonged to him merely in her right as representative of

the deceased. Went. 208 ; Com. Dig., tit. Bar. & Feme ; 1 Dyer's Rep.
331. It then follows of course, although in some cases the wife may net
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S In Went worth's Office of Executors, 200, it is said, that,

when the wife has debts due to her, she cannot, by making an

executor, deprive her husband of the benefit that might accrue

to him, by being administrator. But it is otherwise of goods

which she holds as executrix ; for no benefit could accrue to

him, in that case ; for they go to the next of kin of the wife's

testator. It seems to me that the soundness of this doctrine, as

expressed in the first clause, is very questionable
;
for the hus-

band's right, secured by the statute, is no other than the right of

a statute residuary legatee, after debts are paid. If there be no

will, it certainly is not a marital right at common law. »

If the wife, before marriage, commits a devastavit, the hus-

band, during the coverture, is liable, (a) If the devastavit were

committed after marriage, by husband and wife, it would be

natural to suppose that the husband would be liable, after the

death of the wife; but we are taught that he would not, unless

judgment had been obtained against both, during the coverture.

<b)\

"Where a recovery is by husband and wife, in right of his wife

as executrix, and the wife dies, nothing survives to the husband,

for the judgment belongs to the administrator, de bonis non, of

her testator. (1)

(a) Cro. Car. 603. Moor, 761. (b) Cro. Car. 519. 2^er.ll8. Sid.337.

make a will, that she may, by a writing in the nature of a will, continue the

executorship, with respect to the property thus vested in her en autre droit,

without the assent of the husband. 2 Bl. Com. 408 ; Off. Ex. 1S9 ; 3 Bac.

Abn 10.

(1) King v. Holton, Cro. Car. 603. See, also, Gratz v. Philips, 1 Penn.

Rep. 333 ; Chaplin v. Simons, 7 Monr. 339. See, also, Knox v. Picket,

4 Desaus. Ch. Rep. 92 ; Moore v. Henderson, ibid. 459. If an executrix

marry, and she and her husband, on being sued by a creditor in equity,

admit assets, the assets become a debt due from the husband, and may be

proved under a commission of bankruptcy against him. In re McWilliams,

1 Scho. & Let'. 172. It may be doubted whether it is necessary to obtain

a judgment against husband and wife during coverture, for a devastavit

committed after marriage, in order to hold the husband after the death of

the wife. If the doctrine is well founded, that the husband becomes, on

the marriage, vested with all the powers of his wife executrix, and she

cannot exercise any of them without his consent, why is not the devastavit

that of the husband alone '? In one American case it is directly decided,

that the husband is responsible, after the death of the wife, for the correct-

ness of her fiducial conduct during the marriage. Phelps v. Richardson.

4 J. J. Marsh. 215.

28
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The authorities, as to her power over the property, appear to

me to be wholly irreconcilable. It is stated, in the Office of

Executors, 294, that a femme covert may administer, with the

consent of her husband : in the same book, 293, that refusal by
the husband that she should administer, is of no avail. It is

also stated, in Perkins' Grant, 7, that a femme covert executrix

may administer without her husband. It is laid down in 2 Wms.
Abr. 319, in a case from H. Bl. 334, that a femme covert may

act in auter droit, as executrix, without her husband;

194 || and the court seems to recognize the doctrine, that she may
administer and prove the will, notwithstanding the refusal

of the husband. On the other hand, we find it laid down in Off.

Ex. 297, that a wife, without her husband, cannot dispose of the

testator's goods, nor release a debt, without payment, (a) This

seems to imply, indeed, that she can, where there is a payment.

In Off Ex. 203, it is laid down as good law, that the wife could

not take upon her administratorship, without the consent of her

husband. In 3 Wilson, 277, we find the doctrine, that the wife

cannot administer without the consent of the husband. (1)

||
CHAPTER XV. 195

Of duly celebrating a Marriage ; and of the Age to contract a

Marriage.

All well regulated governments require that the contract,

betwixt the sexes to marry, should be duly celebrated ; and, un-

til there has been a celebration of the marriage, there is not, in

point of law, a husband possessed of any marital rights, or a

wife, who is entitled to the privileges of a wife: That is, if A
and B agree to many, but never do, although they live together

as man and wife, A gains no right to the person or property of

B ; neither would B, on the death of A, be enlitled to dower, or

any advantages in A's estate.

{a) 1 Salk. 3C6.

(1) The. weight of the authorities cited in the text, seems to he against

the rower of the wife to administer without the consent of her hushand,

and such, also, is the opinion of an eminent writer on this branch of the

law. Toller on Executors, 31 ; and Bac. Abr. tit. Executors and Admin-

istratora.
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Previous to the reformation, the business of celebrating marri-

ages, had fallen into the hands of the clergy, under the idea that

marriage was a sacrament; the managing of which exclusively

belonged to ecclesiastics. At the reformation, the doctrine that

marriage was a sacrament, was considered by the refoimeiS, not

well founded; but the clergy of the church of England, contin-

ued, as officers, to celebrate marriages. It is plain, they could

not do it by virtue of their clerical character, as they preached

the gospel, and administered the sacraments : but, being undis-

turbed in this practice, sanctioned by constant usage, it was con-

sidered the common law of the land, that a marriage could be

duly celebrated by those, only, who woe infra sacros 01 dines

:

and thus it remained, until the establishment of the common*
wealth in England, w. en parliament ei.acted a siatute, de-

claring that marriages I! should be celebrated by a justice of 196

the peace. At the restoration of kingly government, under

the reign of Car. II., the clergy were restored to their office of

celebrating marriages
;
and, by 26 George 11. a statute was passed,

regulating this subject, in which it was enacted, that all marii-

ages, had contrary to the requirement of this statute, were abso-

lutely void, to all intents and purposes, with some particular ex-

ceptions.

There is nothing in the nature of a marriage contract, that is

more sacred than that of other contracts, that requires the inter-

position of a person in holy orders, or that it should be solemn-

ized in a church, Every idea of this kind, entertained by any

person, has arisen wholly from the usurpation' of the church of

Rome, on the rights of the civilian. She claimed the absolute

control of marriages, on the ground that marriage was a sacra-

ment, and belonged wholly to the management of the clergy.

The .solemnization of marriage by a clergyman, was a thing

never heard of among primitive Christians, until Pope Innocent

III. ordered it otherwise. The only ceremony in practise among
them, was, for the man to go to the house where the woman
dwelt, and, in the presence of witnesses, to lead her away to his

own house. It is a mere civil transaction, to be solemnized in

such a manner as the legislature shall direct, whether by a cler-

gyman, or any other person. Moor, 170. (1)

(1) The doctrine that the contract of marriage rests upon the same foot-

ing as any other contract, so far as its valid inception is concerned, is prob-

ably the doctrine of both the common and civil law. The consent of par-

ties, without any peculiar forms or ceremonies, is all that is required to iU
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In Connecticut, there is a statute regulating marriages ; and,

by that statute, marriages are to be celebrated by a clergyman, in

that county in which he is settled. He has no more authority to

marry out of his district, than any other person. A marriage

may also be celebrated by a justice of the peace, in the county in

which he lives, and by the governor, senators and judges of the

superior court, throughout the state ; and the statute directs,

that the intentions of marriage shall be published and con-

197 sent II of parents had, before any pefton shall celebrate a

marriage, inflicting a penalty on those who disobey this reg-

ulation. A question has arisen, respecting which there seems to

be much difference of opinion. Whether a marriage, celebrated

by a person not qualified by statute, is void ; and the issue of

such marriage bastards. It is not contended, but that the person

so celebrating, is liable to a punishment, for disobedience of the

statute ; that is to sa}^ if a clergyman should celebrate a marri-

age in a different county than that in which he is settled, he

would be liable to prosecution. But would it be void ? I would

remark, that being a clergyman, gives him no authority to marry,

in a county where he is not a settled minister. He has no better

right to marry there, than a constable, or any other man. There

can be no doubt, that the express words of the statute of George

II, has rendered those marriages, not celebrated as that statute

directs, void. But I apprehend that by die provisions of the

common law, marriages, although celebrated by a person not

qualified by law, or in a manner forbidden by law
7
are valid.

valid celebration. The Roman lawyers, (says Ch. J. Kent, 2 K. C. 89,)

strongly inculcated the doctrine, that the very foundation and essence of

the contract, consisted in consent, freely given, by parties competent to con-

tract. Nihil prodenl signasse tabulas, si mentem malrimonii non fuisse con-

slabit. Nwplias, non roncubitas sed consensus facil . The common law re-

quires no ecclesiastical sanction, to render it valid, and considers it merely

in the light ofa civil contract; if it be made per verba de prccsenli, and is

not followed by cohabitation, or per verba de fuluro, and followed by consum-

mation, it amounts to a marriage, which the parties cannot dissolve, ifthey

are competent as to age and consent, and is just as binding as though made
in facie ecclesicc. This is the established doctrine of the common law, and,

subject to certain statute qualifications, has been adopted by most if not all

of the United States. Bunting v. Leppingwell, 6 Coke's Rep. 29; Jesson

v. Collins, 6 Mod Rep. 155 ; S. C. 2 Salk. Rep. 447; Milford Inh. of v.

Worcester Inh. of, 7 Mass. Rep 48; Fenton v. Reed, 4 John. Rep. 52;

Jackson v. Winne, 7 Wend. 47; Hantz v. Seeley, 6 Binny's Rep 405;

Mount Holly v. Andover, 11 Vt. Rep. 226; State v. Rood, 12 Vt. Rep.

396, and see note 1, page 199.
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The conduct of the parties concerned, has rendered them obnox-

ious to the penalties of the law ; but such singular conduct, is

not a ground for impeaching the validity of the marriage. Until

the civil wars, during the reign of Car. I, nothing can be found

on this subject. For until that period, it had not been supposed,

that any person but one in holy orders, could celebrate a marri-

age. The mode of pleading, was per presbyterum in sacris

ordinlbus const itutuni. After this period, and before the statute

of George II, several oases may be found, which will cast light

on this subject. During the commonwealth, the power of cele-

brating marriages, was given to justices of the peace. And they

were the only officers whom the law recognized, as possessing

authority to marry. Yet, during the existence of this Jaw,

it was determined II that a marriage celebrated by one in 198

holy orders, though not a justice of the peace, was valid.

After the restoration, the power of celebrating marriages, was
committed exclusively to the clergy of the church of England.

And yet, we find the court of king's bench issuing a prohibition

to the spiritual court, because the validity of a marriage had in

the face of a separate congregation, was questioned in said court.

So, too, we find that a marriage by a preacher in a separate con-

gregation, who was a layman, was recognized as valid ; for, on

the death of the husband, the wife and children were admitted

to their distributive shares. If the marriage had been a nullity,

no such distribution could have been made. For the children

would not have had a right to the estate of the deceased, being

bastards, (a) So, too, we find that such an husband and such a

wife, may sue for a debt due to her before marriage. If the mar-

riage had bsen a nullity, the law would not have endured that

the pretended husband should have joined in a suit with his

pretended wife,, as her husband.

We find, also, that a marriage by a popish priest was held

valid ; and that in the strongest possible case, the case was, that

a man had been married by a popish priest, who, by law, had no
authority to marry. This person, so married, during the life of

his wife, married again. This matter was brought before the

ecclesiastical court, and the second marriage was annulled, upon

the principle, that the first marriage was valid. After the mar-
riage was annulled, he was informed against before a common
law court of criminal jurisdiction, for bigamy, and convicted..

This seems to me, irrefragable proof,, that the common law did

not consider a marriage, celebrated irregularly, as void. (6) And
(a) Sa!k. 537. (b) Com. Dig. 545.
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surely it would be very inconvenient, and often extremely unjust

to an innocent family, to treat such marriages as void, in a

199 country like ours, where many II marriages are celebrated in

a manner different from the mode prescribed by law ; and
this is not done from a rebellious spirit, in opposition to the laws

;

but arises from conscientious scruples ; erroneous indeed, but

honest. (1)

(1) The legislatures of most of the United States, have thought proper

to require a certain degree of notoriety to attach itself to every marriage

contract, and have also required that it should be entered into pursuant to

certain forms prescribed by statute, without which the marriage, as a gen-

eral rule, will not be considered valid. New York early enacted statutes

jn alteration of the common law, but attached so many forms to the cere-

mony, that it was found to be extremely inconvenient, and the doctrine of

the common law was restored by a statute of 1830. In Vermont, by statute

of 1839, the intention of the parties to the contract, must be published in

some public meeting, or posted in a public place, eight days before the in-

tended marriage; which may be solemnized by a justice of the peace, or

minister of the gospel, ordained according to the usages of his denomina-

tion, residing within the state, a record of which the party solemnizing the

same is required to keep and record in the town clerk's office in the town

where such marriage is solemnized. In Massachusetts and Pennsylvania,

regulations somewhat similar exist, while in South Carolina and Kentucky

the doctrine of the common law remains unaltered. In North Carolina,

it has been held that a contract of marriage by present words, though fol-

lowed by cohabitation, was not a legal marriage in that state, unless cele-

brated by some person in a sacred office, or entered into before some one in

a public station and judicial trust. State v. Samuel. 2 Dev & Bat 177,

181. The statutes of Maine and Massachusetts, on this subject, are nearly

similar. A publication of the intention of the parties, and that it be made

in the presence and with the assent of a magistrate or an ordained minis-

ter of the gospel, is requisite to the validity of the marriage. In Connec-

ticut, nearly the same provisions exist at the present time, as those men-

tioned in the text, and bear a strong analogy to those at present in force in

New Jersey, (Wyckoff v. Boggs, 2 Halstead's Rep. 138; 6 ibid. 20,) and

in Alabama. Turelinin's dig. laws of Ala., 576. And as to the law in New
Hampshire and Kentucky, see 2 New Hampshire Rep. 268 ; 3 Marsh.

Rep. 370 ; 2 Kent's Com. 90.

The question now arises, Is a marriage in those states, where such

statute regulations exist, not entered into in conformity with them, void, so

as to render the issue illegitimate ? For some purposes it is undoubtedly

illegal, but the better doctrine is believed to be that the issue of such mar-

riage is legitimate.

In Vermont, it has been held that an agreement to marry, made between

a man and woman, by words declaring such agreement and intention, fol-

lowed by an uninterrupted cohabitation for several years, though not sol^
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In debt, on bond by husband and wife, given to the wife when
sole, the defendant plead that there was no legal marriage. But

it appeared in pleading, that there bad been a marriage, though

not according to law
; it was holden, that the plaintiff should re-

cover, (a) In 2 Salk. the same law was recognized in an action

of assault and battery by husband and wife, for a battery of the

wife.—So, also, in Comb. 473, an action of trespass was main-

tained, for taking away such a wife.

I discover nothing in our statute, similar to the declaration in

the statute of George II. ; that marriages which are unduly cel-

ebrated, shall be void, to all intents and purposes. And although

it is strenuously urged, that if a marriage is had in any other

manner than that prescribed by the statute, it is void
;
yet, I

never heard it urged, that if a marriage took place, although

there was no publishment, or consent of parents, that this mar-

riage was void. And yet, the statute expressly forbids the cler-

gyman or magistrate to celebrate a marriage, unless publishment

has been made, and consent of parents given. If the prohibi-

tion, in the one case, render the marriage void, why not in the

other case. For the clergyman and magistrate are as much
prohibited to marry, where there is no publishment and consent

of parents, as others are, who are not clergymen or magistrates.

I know it has been said, that in the one case there is a penalty

affixed, and in the other there is none. I do not perceive the

(a) 2 Salk. 437.

emnized accordiRg to the laws of the place where the contract was made,

will be deemed a valid marriage; Newbury v. Brunswick, 2 Vt. Rep. 151;

though the person solemnizing the marriage is liable to the penalty ; Ellis

v. Hull, 2 Aikens' Rep. 41. Such, also, is the precise doctrine of London-

derry v. Chester, 2 New Hampshire Rep 26S. In Maine and Massachu-

setts, also, such a marriage is held to be valid, so as to render the issue

thereof legitimate. Milford v. Worcester, 7 Mass. Rep. 48; Ligonia v.

Baxton, 2 Greenleaf 's Rep. 102. The judicial tribunals of New Jersey,

Pennsylvania, Kentucky and North Carolina, have established the same
doctrine, and, with one or two exceptions, it is believed to be the universal

law ofthe United States. Wyckoff v. Boggs, 2 Halst. Rep 138 ; 3 Marsh.

Rep. 370 ; 2 Watts Penn. Rep. In North Carolina by statute, and in

Tennessee, by judicial decision, a marriage not solemnized according to the

existing laws, before some competent person, is held to be illegal and void

in respect to a prosecution for bigamy. Statutes N. C. 1715, 1741, 1778.

Bashaw v. Tennesse, 1 Yerger's Rep. 117; but it may well be doubted

whether they would extend the doctrine so far as to bastardize the issue of

the marriage.
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force of this reasoning : Surely, punishment can never legalize

the offence committed: unless we suppose the object of the

statute was, to allow clergymen to marry without publish-

200 ment or consent, provided he would payll the penalty. That

was not the design of the statute.—The manifest intention

was, to prevent the offence : and in case it was committed, to

punish it. But, supposing the punishment of the offence could

legalize the marriage, where there is no publishment or con-

sent : I apprehend that this idea, if it be correct, would render a

marriage by a person not qualified, valid. For, although there

is no penalty affixed in the paragraph, for the breach of that

statute, yet, to disobey the salutary regulations of a statute, and

to do that which the statute forbids, is a misdemeanor ; and

punishable as such, by the common law (1)

(1) See preceding note. There is scarcely any principle of law bet-

ter supported by the authorities, than that which declares, that a marriage

not solemnized according to the provisions of the existing statute, in the

mere matter of form, is a valid marriage. It will be first noticed, that most

•pf these statutes impose a penalty upon the person assuming to join

others in matrimony, who is not legally authorized, and that in other re-

spects the statutes are merely directory. Now, it is a principle both salu-

tary and well settled, that the official acts of a person not duly qualified,

are valid as to third persons and the public, when the neglect of the quali-

fication is punished by a mere penalty, and where the acts themselves are

not in their nature void, or are not expressly made void by statute. 7

John. Rep. 554 ; 10 Mass. Rep. 301 ; 1 Hawk. P. C. 17, b. 1, c. 8. And per-

haps even the officer himself may be protected under the!!!. Jones v. Gib-

son, 1 New Hamp. Rep. 268 ; Rex v. Williams, 2 Maule & Sel. 141 ; Mar-
gate Pier Comp. v. Harmon, 3 Barn. & Adol. 266. Before the enactment

of the statute 26 George II., the statutes in force in England were very

similar to those of the several states. That statute rendered the marriage

illegal and void, if not solemnized according to the existing regulations,

and expressly avoids it for various other causes, which have rendered it

(says Ch. J. Woodbury, in 2 New Hamp. 277,) a pandora's box of evils.

Before the passing of that act, such marriges were held not to be void.

See Rex v. Brampton, 10 East 282; Fielding's case, 5 St. trials 610;

Tenney v. Brown, 1 Siderfin 64 ; 1 Bl. Com. 408 ; Com. Dig. Bar. &
Feme B. ; Fenton v. Reed, Burr. 91. This statute was enacted in 1752,

but it can hardly be pretended, that, although it was passed while we were
colonists of Great Britain, as the principles upon which it was founded

are so entirely hostile to the spirit of our institutions, that it could ever be

held to extend here by construction. The tenure of much of the property

in England, the pecuniary character of the marriage contract, under their

form of government, the perpetuity of estates in a landed aristocracy, and
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The age when persons are liable to contract marriage, is, in

males, fourteen ; in females, twelve. Minors may, indeed, mar-

ry at any age ; but the validity of the marriage, depends upon

the parties agreeing to it, at the age of twelve in females, and

fourteen in males. As long as the privilege of disagreement ex-

ists with one party, so long it does with the other, although of

greater age.—As if the male be sixteen, and the female eleven

;

as she has a right to disagree to the marriage at twelve, so will

he have the same privilege, although he is at that time seven-

teen, (a) (1)

(a) 6 Co. 22. 7 do. 43. Roll. Abr. 340. Co. Lit. 33.

often the great and pecuniary interest of parents and guardians, says Mr.

Woodbury, furnishes a course of policy and reasons for this rigor, from

which we are altogether happily exempt. The advantages of an open

and notorious solemnization of the marriage contract, is no doubt advan-

tageous to the interest of society, and it was for the purpose of giving it a

greater degree of notoriety, that these statutes were enacted ; but even

without these forms, for they are nothing more, where a contract which

changes so thoroughly the relations of the parties to community, is first

executed by them with deliberation, and afterwards consummated by co-

habitation, it should not be lightly endangered, and every thing done un-

der it disannulled.'

A case is rarely to be found, which enters into the discussion of a branch

of the law more thoroughly than the one from 2 N. H. does of this. What-
ever may be said, of the general character of the New Hampshire reports,

the opinion of Ch. J. Woodbury, in the case above cited, for profound legal

knowledge and the power of arriving at correct conclusions, will lose

nothing by a comparison with those of the best of the English judges.

(1) The civil law established the same age of consent in the parties to

the marriage contract, with the common law, and it was probably from

the civil law that the principle was first adopted. 1 Black. Com. 436 ; Co.

Litt. 79. 6 ; Inst. 1-10 ; De Nuptiis. But this has been considerably vari-

ed by statute regulations, in several of the States. In Vermont, the age of

consent is still determined by the rules of the common law ; but if either

party is a minor, the person solemnizing such marriage is forbidden to

complete it without the consent of the parent or guardian. Rev. Stat.

1839, p. 119. In New York by the statute of 1S30, before referred to, the age

of consent was raised to seventeen in males and fourteen in females ; but

this statute was subsequently repealed, which left the provisions of the

common law in force. In Massachusetts and Illinois, the provisions of the

New York act of 1830, have been adopted and still continue in force. Mass.

Rev. Stat. 1835 ; 111. Rev. Law, 1833 ; while in Michigan, Ohio and Indi-

ana, the male is required to be eighteen and the female fourteen, in order

29
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A wife cannot be endowed, until she is nine years of age.

And the reason given, why she can be endowed at that tender

age, is a very singular one. If the wife of a minor, which min-

or is under the age of fourteen, should have a child, it will

be a bastard.

I have never heard in this state, of any marriage, when the

persons married, had not arrived to the age of discretion. And
I think it probable, that such premature marriages would never

receive any sanction from our courts. Such a contract, I appre-

hend is void, upon the principle, that it is a contract against

sound policy ; and contra bonos mores. (1)

201 HWhether a marriage, regularly solemnized, which was
obtained by duress of the femme, was void or not, has been

the sutj3ct of very discordant opinions. See Viner's Abr. 35th

page, and the authorities there cited.

It is difficult to conceive, why a contract, confessed to be the

most important that can be entered into, should be valid when
obtained by duress, when all other contracts obtained by duress,

are void. It was an offence at common law, forcibly to take

away a woman, and to marry her. By various statutes in Eng-
land, it is made felony so to marry a woman of substance. It

is difficult to conceive, that such a marriage could ever have

been deemed valid. For the case itself precludes the idea of

contract, which is essential to render a marriage valid.—But the

admission as a witness, of such a wife, against such an husband,

to contract a valid marriage. Act Mich. 1832 ; Stat. Ohio, 1831 ; Indiana

R. S. 1838. All these regulations are merely conventional, and, it almost

seems, dictated by a mistaken notion of policy. It may be said that they

are useful to prevent early marriages ; but in Vermont where the com-

mon law on this point remains unaltered, an instance of a marriage below

the age fixed by these statute regulations is rarely, if ever, met with. The
rule of the civil and common law was in force in France prior to the Re-

volution, but by the code Napoleon, No. 144, 148, it was raised to 18 in

males, and 14 in females, though the marriage might be rendered valid

for good cause shown. In Massachusetts, by statute, marriages within the

age of consent are valid if followed by voluntary cohabitation. Stat. 1835.

With regard to the avoidance of the marriage, by cither party, while one

is within the age of consent, it is believed that the doctrine of the text does

not hold, where the party above the age of consent is an adult. It has

been held that in such case the party would be absolutely bound, though

xhe contract might be avoided at pleasure by the infant if under the age

of consent. Holt v. Ward Clarencieux, 2 Stiange's Rep. 937.

(1) See note to page 2*07.
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is conclusive proof, that such marriage is void. 1 Hale, 661.

State Trials, 455.

The authorities also teach us, that a marriage by an idiot, is

valid; and assign as a reason why it should be so, that an idiot

can consent to marriage. (1) If his consent to this contract

binds him, why is he not bound by all other contracts to which
he consents? If his want of understanding be such, that he

ought not to be bound by other contracts, neither ought he to be

bound by his contract of marriage.

jj
CHAPTER XVI. 202

Of Lawful and Unlawful Marriages. Of Divorces and

Alimony.

From the statute 32 Henry VIII, we are to learn who may
intermarry. That statute declares that no prohibition, God's

law excepted, shall impeach any marriage without the Levitical

degrees. This statute amounts to a declaration, that a marriage

betwixt the parties who are so nearly related as to be "within the

Levitical degrees of kindred, is not a valid marriage. So, too, all

marriages forbidden by the law of God, are invalid. But what
marriage is there forbidden, the statute does not inform. So that it

is only from the adjudications of courts, that we can learn what
marriages are considered as forbidden by the law of God, to

which that statute alludes. The courts have determined, that

the marriages forbidden by that statute, are the following. 1st.

(1) Where the authorities teach any such doctrine they teach what is

not law. Capacity is one of the essences of every contract, and the law

has ever refused to enforce an agreement against an idiot or lunatic, made
with them. In later times, intoxication in one of the parties has been held

sufficient to render the contract voidable. Burrett v. Buxton, 2 Aik. Vt.

Rep. 167. And it is almost nonsense to say that it might be avoided by this,

and not by idiocy or lunacy. The law is, that every such marriage is

void ah initio, and no sentence of avoidance is absolutely necessary. 2

Phillimore's R. 19, 69. But for the purpose of clearly ascertaining whether

such cause exists, and to avoid the hazard of annulling what might

possibly be a legal marriage, a tribunal to declare it void should exist.

For this reason, suits to annul such marriages have often been instituted in

the spiritual eourts in England. 2 Kent's Com. 70. and cases there

cited.
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A second marriage, where there has been a prior marriage to

another person, who is then alive. 2d. Where there has been

a prior contract. And 3d. Where there is imbecility. When-
ever a marriage is invalid, by reason of any of the causes men-

tioned, they are considered as husband and wife, until divorced

;

except in the case of a second marriage, where there has been a

prior marriage to another person, who is then alive. In this

case, the second marriage is considered as absolutely void,

and there is no necessity of a divorce \ and the parties are

not considered as husband and wife de facto. Relationship

by affinity, is as much considered within the Levitical

203 degrees, as by consanguinity.il The husband is related to

all the blood relations ofthe wife ; and so the wife, to those

of the husband. But the blood relations of the husband are not

related to the blood relations of the wife. So that John and

Samuel Stiles, two brothers, may marry Sally and Betsey Rowe,

two sisters. Or, if J. S. should marry Polly Camp ; and Sally

Stiles, his sister, should marry Thomas Jones •, and John and

Sally should both die ; Thomas and Polly might intermarry.

From a great variety of cases, in which it has been adjudged

that the relationship was within the Levitical degrees, and also

that it was without, it may be fairly inferred, that all marriages

related in the ascending or descending line, are forbidden. That
in the collateral line, computing by the civil law, the prohibition

does not extend beyond the third degree of kindred. This com-

putation is made, by beginning with one of the parties, and count-

ing up in the ascending line, one for each ancestor, until you
come to the common ancestor of both parties ; then counting

down, through the ancestor of the other party, until you reach

the party. And if it be found that the number of degrees exceed

three, the parties may marry, as not being within the Levitical

degrees. For instance, John Stiles marries Ann Stiles, daughter

of his brother Thomas. Is the marriage valid? Try it by the

rule laid down; from J. Stiles to his father Reuben is one de-

gree
;
Reuben is the common ancestor of John Stiles and Ann

;

being the father of John, and grandfather of Ann. Count down,
then, from Reuben to Thomas, the father of Ann, which is two
degrees ; from Thomas to Ann, which is three degrees. Of
course, the marriage is invalid ; the parties being in the third

degree. Suppose Charles Stiles should marry Polly Stiles

:

Charles was the son of John, and Polly was the daughter of

Thomas : make the same trial as before. From Charles to

204 John is one ; from John!! to Reuben is two ; Reuben is the
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common ancestor of both Charles and Polly ;
count down,

then, to Thomas, the father of Polly, which is three ; from

Thomas to Polly is four. The marriage is valid, for the rela-

tionship is in the fourth degree, (a) (1)

It has been determined, that a marriage with an illegitimate

relation in the same degree is invalid. This is repugnant to the

(a) Com. Dig. 597.

(1) In Vermont, by express statute provision, marriage is forbidden be-

tween persons within the third degree of relationship, either lineally or

collaterally. Rev. Stat. Vt. 1839, p. 318. And a fair construction of the

statute would probably prohibit marriages between all relatives of the

ascending or descending lines. In Massachusetts and New York, nearly

the same statute prohibitions exist, and their violation is punished by in-

dictment and imprisonment. In New York, it has been held that marriages

between brothers and sisters, in the collateral line, were, equally with those

in the line of consanguinity, unlawful and void. Wightman v. Wightman,

4 John. Ch. Rep. 343 ; Rev. Stat. N. Y. 2, vol. II. p. 139, sec. 3 ; Rev. Stat.

Mass. 1835, part IV., tit. 1, ch. 130. In Michigan and Ohio, marriages

between nearer of kin than first cousins, (fourth degree) are declared un-

lawful. Territorial Act of Michigan, April 1832; Rev. Stat. Ohio, 1831.

In Louisiania marriages within the Levitical degrees are unlawful and

void. Civil Code, Art. 97. The precise limits, fixed by nature itself,

within which this union should not take place, cannot, perhaps, be satis-

factorily ascertained ; but so far as relatives in the ascending or descend-

ing lines are concerned, any union of this kind between persons standing

in them, is clearly unlawful and void, for such unions can but tend to

confound the marital rights and duties, with those of parent and child in

their direct as well as their remoter relations. One step also towards col-

lateral relations, is too clearly settled to be here noticed, and even an in-

cestuous connexion between uncle and niece, has been held upon high au-

thority, to be highly offensive to the laws of society, and strongly tending

to the pollution of the sanctity of private life. Code Justin. 5, 8, 2. Bur-
gess v. Burgess, 1 Hagg. Ecc. Rep. 386. But the general tendency of

all enlightened nations has been toward one certain limit, and in many of

the states, where this is the subject of statute regulation, that limit has

been fixed at the third degree of collateral relationship, and all marriages

within that are void. Certainty is always most important in the law, and
for this reason, it might be unwise to disturb these settled regulations, but

were the law still unsettled, it would be better to place the limit one step

further off, and prohibit marriages between all relations standing within

the fourth degree.

The reasons before assigned would seem to be sufficiently powerful,

against near relations, but another and still more powerful one exists, more
appropriate for the discusdon of the physiologist than the lawyer. See
Co'mbe, Const, of Man. passim.
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principles of the common law, which recognizes no relationship,

which the illegitimate bears to any person but his own issue.

To marry a wife's sister, was forbidden by statute, but not by
the Levitical law, unless the marriage was had during the life

time of the wife. Polygamy, among the Jews, was in constant

practice among the best men, who were distinguished for piety.

2 Vent. 17. And this practice is not condemned by the sacred

writers. (L)

I apprehend, that precontract, is not now considered as ren-

dering a marriage null. In case of imbecility, it must be such

as attended the party previous to the marriage, to render it in-

valid ; and not that which by accident, misfortune or infirmity,

arose afterwards. Such marriages may be dissolved by a sentence

of divorce in the spiritual courts ; and the divorce in these cases,

is a vinculo matrimonii ; by which the issue are bastardized.

Although the law considers such marriages as good, until there

is a sentence of divorce
;
yet the divorce proceeds upon the

ground, that the marriage is void ab initio ; (a) and when sen-

tence is rendered, the marriage is considered as void ab initio.

But if the husband or wife had died before sentence of divorce,

the marriage could not have been impeached. It will be remember-

ed that whenever a divorce is a vinculo matrimonii, it is for some

cause which existed prior to the marriage. (6) (2)

The spiritual courts have power, also, to divorce for causes

205 supervenient to the marriage
; but the divorce, in IIsuch cases,

is only amensa et thoro. This operates to separate husband

and wife, but does not dissolve the marriage ;
and the parties, after

such divorce, cannot marry, whilst both parties are living. Neither

(a) 1 Rol. 360. 5 Co. 98. Carth. 271.

(b) Co. Lit. 235. 1 Salk. 171.

(1) See Cro. Eliz. 858 ; 1 Salk. 121. And it is made an indictable

offence in many of the states of the Union. Revised Statutes of Vermont,

1839, p. 443. Stat. North Carolina, 1790; 1S00 ; Stat. Ohio, 1831; Rev.

Stat. Mass. 1835 ; Rev. Stat. New-York, vol. n, 139, 687.

(2) There are, says Lord Coke, two kinds of divorces. One, a vinculo

matrimonii, and the other, a mensa el thoro. Divorlium, dicilur a divortendo,

or divortensn, quia vir divertitur ab uxore. Divorces a vinculo matrimonii, are

these, causa metiis, causa impotenticc seu frigiditas, causa qjinitatis, causa

consanguinitis. Co. Litt. 235, a. In some of the states, as Vermont,

Massachusetts, Delaware, Ohio, North Carolina, Alabama, Illinois, and

Connecticut, a divorce may be granted causa impotenticc, in either of the.

parties. Vt. Rev.Stat. 1839, 322 ; Dane's Abr. ch- 48. art. 9, sec. 14 ; Ben-
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does it deprive the husband of any marital right, as it respects

her property, (a) He is entitled to the usufruct of her real

property ; and if a legacy is bequeathed to her, it belongs

to him. It is true, however, that when a husband has attempted

to sell a term for years, which he had in right of his wife,

equity has granted an injunction, (b)

When there is a divorce, a mensa et thoro, alimony is allowed

to the wife. If she be injured in her character or person, she

may sue without her husband, and recover ; and the husband

cannot release the costs, although he is entitled to all the

property which comes to her, except what she obtains by her

personal industry
;
yet he cannot release the costs, in such case,

because they come in lieu of what she spent out of her alimony,

which is properly her own. 3 Buls. 264. Roll. Abr. 343.

The causes, for which a divorce, a mensa et thoro, may be

obtained, are adultery, cruelty, and a well grounded fear of

bodily hurt. The ecclesiastical courts are vested with power to

compel the husband to allow the wife maintenance, which is

called alimony ; and, to recover this, she can maintain a suit

against her husband. In cases of divorce, a mensa et thoro,

the issue are not bastardized, (c)

Notwithstanding the spiritual courts cannot divorce, for super-

venient causes, a vinculo matrimonii, this is, sometimes, done

by an act of parliament, (d) (1)

The law respecting divorces, in the state of Connecticut, is a

very different system from the English system. The superior

court of this state is vested with power to divorce, in four cases,

viz. fraudulent contract, adultery, wilful absence for three

years, in a total neglect of all
II conjugal duties, and seven 206

(a) Cro. Car. 462. (b) Moor, 665. Cro. Car. 463.

(c) Ca. Can. 44. Do. 164. (d) Co. Lit. 235.

ton v. Benton, 1 Day's Rep. Ill; Rev. Laws, Illinois, 1833. Upon com-

mon law principles, it is clear that a divorce may be granted, causa i?npo-

tenticc. 5 Co. 9 ; Moor, 225; Dyer, 178; pi. 40; Bay's case, Noy. 72;

Morris v. Webber. Moor, pi. 366. As to divorces, a vinculo, generally, see

Bacon's Abr. tit. Marriage and Divorce, F. In Vermont, impotency, from

idiocy, has been held no good cause for a divorce. Norton v. Norton, 2

Aik. Vt. Rep. 188.

(1) The distinction between divorces a mensa et thoro and a vinculo matri.

monii, is not kept up in several of the United States. Thus in Vermont,

Connecticut, Ohio, Indiana, and South Carolina, there can be no divorce

short of a vinculo matrimonii) but in some of them, as in Vermont, the
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years absence, unheard of. In the last case, however, it has

been holden, that it was not necessary that a divorce should be

had, to entitle the party to marry again ; the law proceeding upon

the ground, that the person so not heard of, for seven years,

is dead.(l)

The construction of the term, fraudulent contract, has, by a

decision of the late court of errors, been restricted to a very

narrow compass ; and that only one species of fraud is

meant to be the cause of a divorce, to wit : imbecility,

which is no where mentioned as a cause of divorce in our

our statute. (2) The practice of the superior court, before this

one kind is granted for the same as the other, at common law, as for in-

tolerable severity, wilful desertion, adultery, refusing to support the wife,

being of sufficient ability so to do,sentence ofconfinement in the states prison,

&c. Rev. St. Vt. 1839 ; while in Louisiana, Massachusetts, New-Jersey,

Kentucky, Mississippi and Michigan, divorces a mensa et thoro, are granted

for the usual common law causes. Savoie v. Ignogoso, 7 Louisa. Rep.

281 ; Mass. Rev. Stat. 1835; Act of Mich. 1833; Lockridge v. Lockridge,

3 Dana's Ken. Rep. 28 ; Holmes v. Holmes, Walker's Miss. Rep. 474

;

Elmer's Dig. 140. In Vermont, but one kind of divorce being known, and

that from the bond of matrimony, it of course bars the wife of dower ; but

by the common law a divorce, a vinculo, does not bar her dower, or put

an end to any right of either, with regard to the property of the other.

Powell v. Weeks, Noy, 108 ; Lady Stowell's case, Godb. 145. But Mr.

Hargrave, in a note to Co. Litt. 32, a. says, that according to Rolle's re-

port of the last case, (Rol. Abr. tit. Bar. & Fem., 1vol. p. 684) it was
adjudged that the divorce for adultery, was a bar of dower, and Lord

Thurlow is reported to have said, in the debate in the House of Lords,

upon Shadwell's divorce bill, that in a divorce a mensa et thoro, for adultery,

a woman forfeits her dower. Woodf. Pari. Rep., vol. n. p. 339.

(1) Wilful desertion, or unheard of absence, special by statute provisions

will be a sufficient cause of divorce in many of the United States. See

statutes of Connecticut, Indiana, Illinois, Kentucky, Maine, Massachusetts,

Michigan, Mississippi, Missouri, New Hampshire, New Jersey, North Car-

olina, Ohio, Pennsylvania and Vermont. In some of them, as New Jersey,

Massachusetts and Maine, wilful desertion for five years will be sufficient

to authorize the decree. Stat. Maine, 1809 ; Act Mass. 1838 ; do New
Jersey, 1820.

(2) In Ohio, divorces may be granted in case of fraudulent contract in

other cases than the one mentioned in the text. Statute of Ohio, 1824.

Although this restriction of the term, fraudulent contract, generally obtains,

still, impotency or imbecility is a good ground for granting a bill of divorce
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decision, was very different from this. True, indeed, they

granted divorces for imbecility, on the ground of fraud
;
but they

also granted divorces, where the fraud was such as would vitiate

other contracts. Certainly, if nothing more was meant by the

term, fraudulent contract, than imbecility, it is a very awkward
expression, to convey that precise, definite idea, which is affixed

to the term imbecility. If the legislature meant to convey the

same idea by the term, which it ordinarily imports, I apprehend

it was a very natural provision. If it be founded injustice,

that the contracts which respect ordinary matters, should be

treated as void, when obtained by fraudulent practices, why
then should a contract, the most important that can be entered

into, be deemed inviolable, when obtained by such fraudulent

practices ?

A man, by the foulest fraud, gets into possession of the

property of his neighbor. By a contract thus basely obtained,

it not only renders the contract void, but, in many instances, is

a felony. The common sense of mankind must revolt at the

idea, that when a man, by the same abominable fraud, obtained

the person of an amiable woman, and her property, that the

law should protect such contract, and give it the same efficacy

as if fairly obtained, The truth is, that a contract which
is obtained II by fraud, is, in point of law, no contract. 207

The fraud blots out of existence whatever semblance of a

contract there might have been. A marriage, procured without

a contract, can never be deemed valid. There is no more rea-

son for sanctioning a marriage procured by fraud, than one pro-

cured by force and violence. The consent is as totally wanting,

in view of the law, in the former, as in the latter case. The
true point of light in which this ought to be viewed, I appre-

hend, is, that the marriage was void, ab initio ; but it is neces-

sary to have a divorce by the court, since the marriage has been

in all the following states. North Carolina, Indiana. Missouri, Connecti-

cut. Ohio, Pennsylvania and New Hampshire. Stat. N. C. 1814; 2Blackf.

Ind. Rep. 407 ; Tolen v. Tolen, Rev. Stat. Ind. 1838 ; Rev. Stat. Miss.

1835 ; Starr v. Pease, 8 Conn. 541 ; Stat. Conn. 1702, and subsequent. Stat.

Ohio 1824 ; Purdon's Dig. 270 ; Stat. New Hamp. 1839.

In New York, previous to the revision of the statutes, corporeal impo-

tence was held not to be a sufficient ground for granting a bill of divorce.

Burtis v. Burtis. 1 Hopkins' Rep. 557. But by the Revised Statutes, this

is made a good foundation for the libel. Vol. II, p. 142.

30
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celebrated, that all concerned may be apprized that such mar-

riage has no effect. Upon the same principle that chancery

decrees contracts, unfairly obtained, void, all the apprehension

that is created in the mind of conscientious men, of the ille-

gality of separating husband and wife, is dissipated. If this

view be correct, for they never were husband and wife, one

essential ingredient to the contract is wanting, viz. consent.

In the case of adultery, it may be proper to remark, that it is

tbe adultery known to the common law, as understood in the

spiritual courts in England, which furnishes cause for divorce

;

which is, where a married person has illicit commerce with any

person. It is not material whether the person with whom the

offence be committed, is single or married ; which is a more ex-

tensive offence than the adultery punished by our statute, which

does not punish the offenee of illicit commerce as adultery, unless

committed by or with a married woman. When a divorce takes

place for this offence, the wife is, on the death of the husband,

entitled to her dower, if her husband be the faulty party. (1)

(1) Marriage, in all Catholic countries, is considered as a sacrament,

and in none of them, can be dissolved for the adultery of either party. 2

Kent's Com. 103, and authorities there cited. But with few exceptions, all

countries and states governed by the common law, authorize the granting

of the bill for this cause. To a proposition so familiar to every lawyer, it

is not here deemed necessary to cite a long array of authorities. The doc-

trine held in New York prior to 1787, was that the marriage covenant could

in no case be legally dissolved, but the first infraction of this rule by the

legislature, was to authorize the granting a divorce for adultery. Stat.

N. Y. 1737. Although now it does not follow that a divorce will be grant-

ed for this cause upon application of either party. The application must

come from the innocent party, and may at any time be defeated by show-

ing a corresponding infidelity on the part of the other. In South Carolina,

it is said that no instance can be found of a divorce granted, either by sen-

tence of a court of justice or act of legislature since the Revolution. S. C.

Eq. Rep Vol. 1. These are believed to be the only exceptions to the

common law rule, though a few others may exist. It is also well settled

that a divorce for adultery does not forfeit the dower ofthe wife, where the

husband is the adulterer. Bac. Abr. tit. Marriage and Divorce, F. Ante

Chap. Ill, in notes.

A very foolish reason seems formerly to have been assigned at common
law, why a divorce, a vinculo, could not be granted for adultery. It was that

the spiritual court could not divorce, a vinculo, for any cause arising subse-

quent to the marriage, and in fact that they were utterly powerless as to

granting such divorces, for they could only be granted for such causes as

rendered the marriage void, ab initio, so that in fact the decree was a mere
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In the case of three years wilful absence, it has been held, that

if a husband turns his wife out of doors, and so abuses her,

that she cannot live with him safely, and she II departs from 208

him ; that this is not a wilftft absence on her part, but that

it is so on his.

In all the cases, in which the superior court in this state have

jurisdiction in matters of divorce, the divorce is a vinculo matri-

monii ; and in none of them is the issue bastardized. The court,

when they divorce, on account of the fault of the husband, hath

power to assign to the wife for ever, part of the husband's estate,

not exceeding one third, whether it is real or personal property.

This is done when personal property is assigned, by making out

a schedule of the property, especially; and the court" decrees

that such particular articles shall belong to the wife; and this

decree vests in the wife an indefeasible property in such articles.

If the husband's estate be in money, so that there can be no spe-

cific assignment, the court ascertain the amount of the property

in the best manner they can, and then decree that the husband

pay the wife such a sum, and, on failure, lay him under a penal-

ty, which penalty will be recovered in the common law courts,

and is not liable to be lessened by any decree in chancery. If

sufficient personal property cannot be found, the court assigns

some particular piece or pieces of real property, belonging to the

husband, by metes and bounds ; which assignment vests a fee

simple of such lands in the wife, which no way affects the right

of dower in the innocent wife. In the case of adultery, the first

sentence of nullity. The legislature frequently wholly dissolved the con-

jugal union for adultery, and has often gone so far as to bastardize the

issue born after a certain time prior to the passing of the act. and though

it sometimes made provision for the wife, whose conduct had called forth

its action, yet where the case was of a very atrocious nature, it left her

wholly at the mercy of the injured husband. See Shadwell's Divorce

Bills in 1796, and Woodf. Pari. Rep. ut supra. In the debate upon Mr.

Shadwell's bill, Lords Thurlow, Loughborough and Grenville expres-

sed a strong desire to have the subject of divorce, propter adulleriam, sub-

mitted to the disposition of some regular judicial court, where the crime

and the provication to commit it, could be carefully balanced and investi-

gated with the temper, deliberation and caution that ought to accompany
such a deliberation. Upon this suggestion, many of the American Stales

seem to have acted, and in several of them the libel is directly brought

before the supreme judicial tribunal, which is invested with all the neces-

sary powers to a complete and equitable investigation of all the attending

circumstances.
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is given to her, for her maintenance during the life of her hus-

band ; and the latter is expressly allowed to her by statute.

Marriages within the Levitical degrees are prohibited by our

law, and are, indeed, absolutely vf£d ; the issue of which marri-

ages are illegitimate, without the intervention of a divorce. A
divorce is never had in such a case ; the statute having, in ex-

press terms, rendered it impossible, that persons, related

209 within the Levitical degrees, should II intermarry. There is

one exception made by the statute : The husband may mar-

ry the sister of his deceased wife.

Whenever any other cause for a divorce, than those before

mentioned, exists, application is to be made to the legislature

;

and it is no uncommon thing lor them to divorce for cruelty, and

a well grounded fear of life, limb, or some great bodily hurt,

The legislature divorce a vinculo matrimonii, or a mensaet thoro,

as they judge most proper. They, also, when they deem it

proper, allow the wife alimony. (1)

When alimony is given to the divorced wife, it does not affect

creditors ;
but the husband is personally liable.

When a wife is separated from her husband, on account of his

cruelty, chancery will decree alimony, (a)

In England, when there is a divorce for the cause of adultery,

it is only a divorce, a mensa et thoro ; and neither the rights of

the husband or wife, as it respects property, except only such as

is acquired by the personal services of the wife, are affected by

it \ and the wife shall be entitled to her dower, (b)

In Connecticut, such divorce is a vinculo matrimonii ; and all

the consequences of divorce take place, except that the issue are

not bastardized ; and the wife, being the innocent party, is en-

titled to dower. (2)

(a) 2 Show. 252. 2 Allyn, 96. Ca. Can. 251. (h) Co. Lit 53.

(1) The legislature, being the fountain from which issues the jurisdiction

of courts to divorce for particular causes, may of course annul marriages

for any cause which will induce their members to vote in favor of annulling

them. In most of the states, however, the courts have so nearly an unlim-

ited power of granting divorces, that a resort to the legislature is hardly

ever necessary.

(2) It is a settled principle in many of the states, that the wife never for-

feits her dower, unless by her own act, as by an adulterous elopement, &c.
In Vermont, in the case of a divorce, a vinculo matrimonii, the alimony

granted to the wife comes in lieu of dower, and the court which annuls

the marriage is invested with all the necessary powers to secure to the wife
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In England, it has been holden, that,* in case of a divorce, a

vinculo matrimonii, which proceeds upon the ground that there

never had been a lawful marriage ; if the husband were indebt-

ed to the wife, before tire divorce, he is still debtor; and all the

property which he received with her, belongs to the wife
;
yet, if

this property have been by the husband conveyed, bona Jide, to

others, the rights of such third persons are not affected.

In England, where there is a divorce, a vinculo matrimo-

nii, the wife cannot be endowed ; for, in that country, II such 210

divorce is never had only for a cause, which rendered the

marriage void, ab initio. But, when a divorce is granted for

supervenient causes, it is a ?nensa et thoro ; as a divorce for the

cruelty of the husband; and in such cases the wife is -entitled to

dower, unless she had eloped with an adulterer. In Connecti-

cut, the wife, in all cases of divorce, is entitled to dower, unless

she is the faulty party. If she be divorced for her adultery, she

cannot have dower.

A wife divorced, a mensa et thoro, is not entitled to adminis-

tration of her husband's estate, nor to a distributary share there-

of. Pre. in Can. 111. (a)

(a) Ld. Ray. 521. Cro. EI. 908.

a reasonable allowance out of her husband's estate, and may even call

upon the husband to disclose, on oath, what real and personal estate

has come to him by the marriage, and what portion thereof still remains in

his hands. Rev. Stat. Vt. 326.

A divorce will not be granted for the adultery of the wife where it was
done by the procurement of the husband. Pierce v. Pierce, 3 Pick. 299 j

nor unless a legal marriage be proved. Mangue v. Mangue, 1 Mass. Rep.

240 ; nor where the libellee was insane. Broadstreet v. Broadstreet, 7

Mass. Rep. 474. In Vermont, if the libellee is insane, the court may, at

any time during the pendency of the libel, appoint some suitable person as

guardian, ad litem. Stat. Vt. 325. - J_-»~-

• S
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CHAPTER XVII.

» »

OF SUNDRY SUBJECTS WHICH HAVE BEEN OMITTED IN THE
PRECEDING CHAPTERS.

1. Of Contracts by a Husband to settle on his Wife and Fam-
ily his Personal Estate.

In 5 Ves. 262, there is a case where the husband covenanted,

previous to marriage, to convey all his personal estate to the use

of himself and wife, for their joint lives ; and after their decease,

for their children. At the time of executing this covenant, the

husband was possessed of £6000. The marriage took place

;

and soon after the marriage, in pursuance of the articles, he as-

signed all his personal estate, according to the covenant contain-

ed in the articles. Soon after the assignment of his personal

property, he laid it out in the purchase of real estate, with a

view to defeat the expectations of his wife. On the husband's

death, the wife filed a bill in chancery, to have satisfaction out

of the estate so purchased by the husband. The chancellor de-

creed, that whatever real estate had been purchased with the

personal estate of the husband, which he possessed at the

time of executing the articles, should be conveyed by his heir to

the wife.

Ought not the decree, in this case, to have been a conveyance

to her for life, with remainder in fee to the children of the mar-

riage, if there were any? See 5 Ves. 266, in notes. 3 Anst. 882.

In that case, a father covenanted, on the marriage of a daughter,

that he would by will leave to her an equal share of his per-

212 sonal estatell with her brother and sister. With a view to

elude this covenant, the father transferred, in his life time,

to his son, a large sum in stock : reserving to himself, however,

the dividends during his life. The daughter and her husband

filed their bill in chancery, on the death of the father, praying

for their share of the stock so transferred. This bill was reject-

ed in the Exchequer ;
but upon an appeal to the House of Lords,

the plaintiffs obtained a decree in their favour. The House of

Lords did not deny that the father might, by an absolute gift, in

his life time, have preferred his son to his daughter ; but in this

case he reserved in his own hands this stock, by taking the divi-

dends during his life ; so that, at the time of his death, he was
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the owner of the stock for all beneficial purposes ; of course, it

was bound by the covenant.

Subsequent to this decision, we find a casein 8 Ves. 150. The
husband, before marriage, gave a bond to devise, convey, or as-

sure, all the personal estate that he, during the joint lives of him-

self and wife, should be possessed of, to the use of himself and

wife, and the survivor, charged with the payment of a sum of

money to certain persons, on the death of the survivor. The
marriage took effect ; and with his personal property, and with

a sum borrowed by him, he purchased an estate of £1600, and

laid out £600 in buildings thereon. The money borrowed was
£1000 ; but before his death, he had by payment reduced this

sum to the sum of £521. On the death of the husband, the

wife kept possession of the premises, and claimed them as her

own. The heir at law brought ejectment against the widow, to

recover the premises : Thereupon the widow filed her bill, pray-

ing a decree ;
for that in equity she was entitled to the premises.

Lord Eldon decreed, that the personal estate of which the hus-

band was possessed during their joint lives, was liable to the

bond : As to the borrowed money, the wife must pay that 213

sum. Is it here intended, that she was to pay the whole

sum borrowed, or only the £521 that was not repaid? For what
was more than that, the husband was possessed of during their

joint lives ;
for he had already paid it to the lender.

2. Of Contracts entered into, for a separate Maintenace.

•
Upon examination, we shall find that it never has been deni-

ed, by any judge, that when a husband has contracted with a
trustee for the wife, to pay a sum as a separate maintenance to

the wife, he was bound so to do. This obligation was not to

prejudice the creditors of the husband, or a purchaser of the hus-
band

;
for equity will not enforce such contracts against them,

unless the trustee has covenanted to indemnify the husband
against the debts of the wife. Such contract is not only valid
in equity, but also in law. 2 Vent. 217. 2 East. 282. 2 Atk.
511. 599. 10 Ves. 191. It is not necessary that there should
be any covenant on the part of the trustee, to indemnify the hus-
band against the debts of the wife, in order to enforce such con-
tract against the husband : for if there be no creditors, the hus-
band is bound

; and if there be creditors, it will be enforced on
condition that the wife pay the creditors. 2 Atk. 511.
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It is a litigated question, whether a contract betwixt husband
and wife, without a trustee, for a separate maintenance, is obli-

gatory on the husband. The decision by Lord Hardwicke, on
this point, seemed to have settled the question, that it was obli-

gatory
;
so that equity would enforce it. See 3 Atk. 294 and

547 ; where a letter was written by the husband to the wife's

father, promising to pay her a certain sum. Lord Hardwicke
considered this as a promise to the wife, and sustained a suit

in the name of the wife against the husband. See also

214 thell case of Guth v. Guth, in 3 Bro. in Can. This is a case

of a direct agreement betwixt husband and wife, for a sep-

arate maintenance ; and Lord Alvanley decreed a specific per-

formance of the contract. Some modern cases, determined by
Lord Roslyn, have shaken this doctrine. These determinations

could not rest upon the legal maxim, that a suit at law cannot

be maintained on a contract betwixt husband and wife. Though
it is true, that such contract cannot produce an action at law

;

yet it is not an uncommon thing, that husband and wife are liti-

gant parties in equity.

The ground on which Lord Roslyn proceeded, was, that the

ecclesiastical courts in that country have an exclusive jurisdic-

tion of the rights and duties arising from a state of marriage.

The exclusive jurisdiction of the ecclesiastical courts is admitted

by him: And previous to the case of Legard v. Johnson, where

Lord Roslyn declared the opinion just mentioned, there was a

case reported in 1 Yer. 204, where, for the same reason, the court

would not sustain a suit betwixt husband and wife, on a contract

betwixt them. If this be indeed so
;
that the ecclesiastical courts

have exclusive cognizance of such matters, it seems to be highly

reasonable to decree as Lord Roslyn did. But ecclesiastical

courts possess no such powers in this country : and if this be the

only reason why a contract for a separate maintenance betwixt

husband and wife, without any trustee, should not be maintain-

ed, there is no reason existing here. If the real reason be, that

contracts betwixt husband and wife, of this nature, ought not to

be admitted upon principles of policy; this equally operates

against a contract with an intervening trustee. Every mischief

that could arise to society in the one case, will also arise in the

other. If the thing itself, to wit, the separation of husband

215 and wife by reason of a separate maintenance, be the great II

evil to be avoided ; this is as effectually accomplished by an

intervening trustee, as if there were none. It is in both cases, in
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substance, a contract betwixt husband and wife: and it would

be a fraud upon the law, to endeavor to accomplish thus circuit-

ously, by means of a trustee, what could not be done directly
;

and if a fraud on the law, such contract with a trustee would be

void : but this is not contended to be the case by any man.

3. Of a Parol Promise to make a Settlement in Consideration

of Marriage.

There is a well known rule in equity, that if an agreement be

executed on one part, equity will decree an execution on the

other, although that agreement was only by parol. The statute

of frauds having declared, that a parol agreement, in considera-

tion of marriage, was void, a case arose, in which the plaintiff,

who brought a bill for the execution of such an agreement, though

by parol, contended that the marriage had taken effect; that the

contract, which was the consideration of the contract of settle-

ment, had been executed on the one part; and the contract to

make a settlement, on the other part, was by this means taken

out of the statute, and therefore ought, though by parol only, to

be executed, praying for a decree that it should be executed.

But the court decreed otherwise. So that a promise, in conside-

ration of marriage, is manifestly an exception to the rule in chan-

cery: for surely, if A promise to B, if she marry him, he will

settle upon her, in fee simple, Blackacre, and she marries him,

the contract is executed on her part ; and there is the same fraud

in the husband, in such case, as in those where, it being executed

on one part, the court has always decreed that it should be exe-

cuted on the other.

II The true ground why the court will not take the cases 216

of marriage settlements out of the statute, when the agree-

ment is by parol, is mere necessity. If they should take them
out, there could be no such promise, which would be within the

statute ; for in every marriage, the contract is executed on one

part : therefore, in every parol promise to make a settlement, it

must be decreed, on the footing that the contract is executed on

one part : But the statute says, that such promises are void ; and

the rule in chancery says, they shall be decreed to be performed

;

for they have all been executed on one part, and must therefore

be executed on the other. If, therefore, the court should decree

in favor of the plaintiff, it would render the statute nugatory. 1

P. Wms. 618. 3 Bro. in Can. 400. 1 Vesey, 196.

31
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If there have been any fraud practised, to procure the match,

and a promise is made, resting in parol ; and this done, with the

double view of procuring the match, and escaping from the ful-

fillment of a contract which is made, and held up as an induce-

ment to the marriage; the court will decree, that such a parol

agreement be executed. 2 Yern. 200. Pr. in Can. 404. 1 Ves.

jr. 177. Any practice to get up a written contract after the par-

ties are engaged, or any practice to prevent its being executed,

where there is a promise to execute one, will warrant the court

to decree against the defendant, in the same manner as if there

Avere a memorandum in writing, of the contract, signed by the

party, to be charged therewith.

4. Of Frauds on Third Persons, in Marriage Contracts.

In those cases where the parents or friends of the husband or

wife, are imposed upon in marriage settlements, by under-

217 hand agreements entered into by the husband || or wife, with

such parents or friends, such agreements are, in equity,

considered as void, and will be decreed against. As where A,

the father of C, the husband, agreed with B, the uncle of D, the

wife, that he would make a certain settlement on his son ; and

B, the uncle, agreed to leave to D, his niece, on his death, the

sum of £2500. The settlement was made ; but A took from his

son an agreement, by which he was discharged from a principal

part of his engagements under the settlement : this was unknown
to B. The husband, wife and uncle, brought their bill to be re-

lieved from the husband's agreement ; and the court set it aside,

and compelled an exact fulfilment of the engagements of the

father. 1 Ver. 240, 1 Salk. 156. The principle which governs

in the cases of this kind, is, that a fraud has been practised upon

some one of the contracting parties. In the case just mentioned,

a fraud was practised upon the uncle ; who was, by reason of

the ample settlement made by A, induced to agree to leave such

a sum to his niece.

So, in the case where the wife, not having so great a portion

as the husband insisted upon, prevailed upon her brother to let

her have a sum of money, and gave him a bond for the payment
of it. This was kept a secret from the husband ; and though the

husband, who was imposed on, died, and the wife died
;
yet the

court, at the suit of her executor, relieved against her bond. The
principle is most manifest. The husband was imposed upon

;

therefore it was void ; utterly so, and could not become valid by
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any after events. Of a similar nature, was the case, where the

father of the wife objected to the match, because the husband

owed a sum of money : and the father of the wife would not con-

sent to the marriage, unless the husband was set free from this

debt. Thereupon, the brother of the husband gave his bond

to the creditor, I! and took up and cancelled the husband's 218

bond ; and then, privately took a counterbond of indemnity

from the husband. The husband died ; and his widow, who
contrived the fraud, to satisfy her father, applied to chancery for

relief against the counterbond of her husband, and the court

granted relief. The court did not grant reliefbecause she or her

husband were imposed upon : for it is apparent they were not

;

but because her father was imposed upon. 1 Vern. 475." 1 Vern.

358. When a fraud of this kind has been practiced, though the

bond given in pursuance of this fraud, is assigned to a bona fide

creditor, yet it is void in his hands.

In 2 Ves. 275, there is a case decided on the same ground, as

those before cited were. See also 11 Ves. 165. The same prin-

ciple also governed, in a case in 1 Bro. 543 ; where, on a treaty

of marriage, a creditor of the husband was employed to draw up

a state of his affairs, to lay before the father of the wife; and
the husband requested the creditor, not to insert his claim. He
did as requested, and afterwards stated to the agent of the wife's

father, that he had no claim against the husband. The husband

instituted a suit in equity,, to prevent this creditor from recover-

ing his demand ; and the court decided against the creditor.

Not because the husband, who sued, was imposed on ; for the

fraud was committed at the request of the husband, and for his

benefit : but because it was a fraud upon the wife's father.

5. Of Contracts entered into, the Object of which is, to pro-

cure a Marriage betwixt the Promisor or Obligor, and some

other Person.

All such contracts are viewed in equity as radically cor-

rupt, and will be rescinded. It is not material whether il it 219

was a male or female who made such contract. The prin-

ciple on which such contracts are set aside, is, that, by such

means, marriages are brought about by artifice and misrepresen-

tation
; which often prove productive of grief to parents, and de-

structive of domestic tranquility. Such contracts were very early

discountenanced in chancery : in 1 Can. Rep. 4. we find, that a
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bond given for such purpose was decreed to be cancelled. In

1 Eq. Ca. Abr. the same doctrine is recognized. It is not neces-

sary now, as it was once supposed to be, that the circumstances

of inexperience and inequality of fortune should exist, to render

such contract void. The principle on which chancery now re-

scinds such contracts, is, that they are of mischievous tendency;

and that the consequences will, probably, be evil in all cases.

See Show. 8, ca. 76, where this doctrine was established by the

house of lords, on a reversal of the lord keeper's decree. On the

same principle, where a bond, given by the intended husband to

the father of his intended wife, to give the father part of the for-

tune of his wife, which she had received from some relation, to

use his influence to procure a match betwixt him and his daugh-

ter, was h olden to be void. 2 Vern. 588. Such contracts, how-
ever, have been holden valid in law. Surely it is reasonable, in

such a case, that the law should be the same in both courts : If

the contract ought to be set aside in chancery, because it is cor-

rupt, opposed to sound policy, and of dangerous tendency to the

community, and void; it ought,, also, to be holden void in a

court of law.

It is as much a maxim of a court -of law, as of chancery, that

a contract, opposed to sound policy, and of dangerous tendency

to the community, is void. It is one of those numerous instances

where courts of law have adopted a principle, and applied it to a

certain class of cases, and then have refused to apply it

220 to another class, where I! the reason was as strong why it

should be applied, as in the case where it was so applied

;

whilst courts of chancery, adopting a more consistent and liberal

policy, have applied it to all cases within the reach of the prin-

ciple. The timidity of courts of law, and prejudices incident to

technical learning, have given existence to more than half the

cases to be found in our chancery reports. This is remarkably

exemplified in those cases where chancery grants relief against

contracts, into which one of the parties did not enter freely. In

such cases, if the force which induced the contract, rose so high

as to amount to what, in law, is denominated duress, a court of

law considers such contract, so procured, as^roid. The principle

on which the court proceeds, is, that such contract was not freely

entered into ; and that no person ought to be bound by a con-

tract to which he did not freely consent. But a court of law

will give effect to a contract, into which a man enters, for fear of

some great evil, with which he is threatened, when it is most
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apparent he would have refused compliance, if he was not under

some imposed hardship, if this fear be not occasioned either by

duress of imprisonment, or duress per minas ; whilst a court of

chancery will set them aside, because one of the contracting par-

ties did not voluntarily consent. For the same reason that a

court of law views a contract, obtained by duress, to be void,

chancery approbates the principle, and extends it to all cases

which fall within its reach.

6. Of Contracts in Restraint of Marriage.

Such contracts are void in law and equity. The principle

which governs, is, that it is against sound policy, and detri-

mental to the interest of the commonwealth, to II restrain 221

marriage. A contract by A, with B, to marry her, and a

contract by B, with A, to marry him, and a contract by both, with

each other, not to marry any other person, is not void
;
for here

the provision of the contract is, that there shall be a marriage.

If the contract by A with B, be, that he never would marry, this

would be a void contract. A contract by A with B, that he

would not marry any person but her, when there is no ob-

ligation on her to marry him, is void ; for, if she should refuse

to marry, yet he could marry no one, unless he broke the con-

tract. So, too, a contract not to marry, unless it should be some

particular person, is void, there being no obligation on that per-

son to marry him. So, too, although no person, by the contract,

is restra ined from marrying
;
yet, if the contract be such, that

there will be a forfeiture of money, unless the obligor marries a

particular person, the contract is void : for the fear of losing the

money agreed to be forfeited, where the marriage did not take

place, on the failure of which the forfeiture was incurred, might

induce the promisor to marry such person, against his free

choice. Policy requires that every marriage should be volun-

tary, and not to proceed from any compulsion. 2 Vern. 215,

4 Bur. 2225. 2 Vern. 102.

In 1 Atk. 287, there is a case, where Lord Hardwicke, as ap-

pears from that report, said, that an obligation, on the part of a

man, to marry a woman, within a certain time, was binding, al-

though there was no obligation on the woman to marry him

;

and there was no necessity that the promise should be recipro-

cal. This case is utterly opposed to every other case that I can

find, and is, indeed, opposed to his own subsequent determina-
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tion, 2 Atk. 538-540, and also to a case in 10 Ves. 429. I be-

lieve it is more probable that the reporter has made some mis-

take, as to what Lord Hardwicke said, than that LordHard-
222 wick should have ever thus decided. So, also, a II contract,

by a child, (a minor is not here intended.) to marry a cer-

tain person, when the parent is dead, or forfeit part of the fortune

which the child shall receive from the parent, is also void ; for

these contracts are made, knowing that the parent disapproves

of the match. It is kept secret from the parent, who is, by this

means, imposed upon ; and it is highly probable, that if he had
known of such contract, he would have made a very different

disposition of his property from what he had done. But there

is, also, another reason why it is void : The promisor might be

inclined to marry, rather than forfeit the fortune received from

the parent ; so that the marriage would not proceed from free

choice, which is a matter of such importance in the view of the

law, that it is preserved unhurt by the most anxious solicitude.

7. Of Legacies given in Restraint of Marriage.

It is a principle of the common law, that a condition attached

to a legacy, which is in restraint of marriage, is void ; and the

legatee is entitled to the legacy, without fulfilling the condition.

So is a legacy given, on condition the legatee never marry. The
restraint, thus imposed, is void ; and the legatee takes his

legacy. To this there is an exception : If a man make a will,

who has children, and being desirous that the children may not

go into the hands of strangers for education, leaves a legacy to

his wife, to be void if she marry ; this legacy will be forfeited if

she marry. It is thought reasonable, that, in such case, he

should restrain her, as far as the loss of the legacy will influence

her. See 1 Vern. 20. 1 Mod. 86. Godb. 46. 2 Vera. 388. It

is also admitted that there are cases where the legacy will

223 be void, unless the condition be || complied with, when it

relates to the time of the marriage: as if a father should

give a legacy to a daughter, on condition to be void, if she mar-

ried before such an' age : But it must, I apprehend, be a reasona-

ble act in the father, as if it were to be void, if she married be-

fore she was sixteen years of age. But if it were on condition

that it should be void, if she married before she was twenty-five

years of age, I should apprehend that the condition, only, would

be void. The first might be considered by the court as a prudent

act, to prevent a too early marriage ; whilst the other would be
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considered as an unreasonable restraint. So, too, where the

legacy has been given to be void, if the legatee should marry a

particular person, to whom the testator had a great aversion,

such legacy has been considered as forfeited, if the legatee

should marry that person. However reasonable it might seem

to indulge a stranger in making such a restraint, in a case where

he was under no obligation to provide for the legatee, I should

very much doubt of the propriety of extending this rule to all

cases, where the testator was bound to provide for the legatee.

If a father should give a legacy -to a daughter, to be void, if she

should marry J. S. a gentleman of good character, and of good

standing in society ; and no better reason could be assigned for

such restraint, only that the testator disliked him ; T should

question the propriety of considering such legacy as void, if the

legatee should marry J. S. And yet it might be proper for a

parent to give a legacy on such condition, in a case where he

was apprehensive that his daughter was in danger of marrying

a dissolute, bad man, who would render her life miserable. It

is also said, that the testator may restrain the legatee as to

place : and if he give the legatee a legacy, to be void, if she

marry at such a place. If by this, is meant that the legatee

shall forfeit the legacy, if the marriage is celebrated in a

certain I! place, or in a certain family, it may be reasonable 224

to decide such legacy to be void ; but it is difficult to con-

ceive of such a restraint, without attributing it to a whimsical

disposition in the testator, the indulgence of which appears to be

unnecessary. It is, I believe, settled, beyond controversy, that

all restraints, to prevent the legatee from marrying a person of a

particular profession or calling, are void. There is a case, where
the court declared a legacy void, because the legatee married a

Papist ; the legacy being, by the will, declared to be void, if she

married a Papist. This might have been thought reasonable

when Papists were considered as enemies to the government

;

always wishing to subvert the establishment then made, and to

place on the throne the Pretender, who always was a Roman
Catholic prince. But I should very much question, whether

such a restraint would now be deemed valid in England
; and

there can be no such reason existing in this country, as once ex-

isted in that, for indulging such a restraint. 1 Vern. 20.

If a legacy be given, provided the legatee marry, with the con-

sent of some person, as her mother, guardian, or some friend, if

the legatee marry without such consent, she is entitled to the

legacy. It is considered as done by the testator only in terrorem :
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but if the legacy had, in such case, been given over to another,

upon such legatee's marrying without consent, this second lega-

tee will be entitled to the legacy. 1 Vern. 199. 1 Atk. 502.

Pre. in Can. 565.

There is a case in Eq. Ca. Abr. thus circumstanced : The
legacy was to be forfeited, if the marriage were without the

consent of A and B, and, in that case, given to C. The lega-

tee married without consent, and then obtained a subsequent

consent of A and B. The court decided, that the legacy

225 was vested in the second legatee, II as soon as the first lega-

tee married without the consent of A and B. 1 Ves. 199.

2 Show. 116. Pre. in Can. 565. It seems to have been a ques-

tion, whether a restraint shall last beyond the time of minority,

if there be a marrying afterwards, although there was a limita-

tion over. As where the legacy was given to A, if she mar-

ried with consent of B ; if not, it was given over to C, who, at

the time of the death of the testator, was young, and she lived

a single woman, until after she was twenty-one years of age

;

she then married without the consent of B : the question was,

who should take the legacy, the first, or second legatee? It is

said, that it was determined, that the first should take it ; upon

this principle, that it was unreasonable to require the legatee to

ask consent, after she arrived at full age. It seems, by the

elementary writers, to be supposed, that this point was deter-

mined in 1 Eq. Ca. Abr. 103, which case I will state : The tes-

tator devised lands to pay his debts, and also a legacy of £2500
;

but, if the legatee married, without the consent of A, there was
to be a deduction of £500 from the legacy ; which sum was to

increase the fund for payment of debts. The legatee lived un-

til she was more than twenty-one years of age, and then mar-

ried, without the consent of A ; and the £500 was of no conse-

quence, as to increasing the fund for the payment of debts

;

because the fund, arising from the sale of the land, was abun-

dantly sufficient to pay all debts, without any aid from the £500.

The court decided,, that the legatee was entitled to the whole

legacy of £2500 .;
and the chancellor observed, in that case,

that it was unreasonable that the legatee should forfeit any part

of the legacy, because she married without consent, when she

arrived to full age, But there was another point in this case,

on which the case may have turned
;
for it might have been

226 urged, II that there was no limitation over of the £500; for,

there being an ample fund to pay the debts, exclusive of

the £500, the purpose for which it was limited over, had failed,
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and there was no purpose to which it could be applied, to fulfil

the intention of the testator. But, I apprehend, the true con-

struction of that provision in the will, was, that, in the event

of the legatee's marrying, without consent of A, the £500
should sink into the fund, for paying debts ; and, of course,

would be applied as the law would apply it, if there was a

residuum after debts were paid ; viz. it would be hi the hands

of the executor, a resulting trust for the heir.

32
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227 IICHAPTER I.

INFANCY.

Of Infants, token liable on their Contracts, for Necessaries ';

and when not, although the Contract was for Necessaries^

When bound by Securities, givenfor Necessaries ; and when
not bound.

Any person, male or female, under the age of twenty-one

years, is an infant. Such persons are in a situation very differ*

ent from adults, both as it respects their contracts, and their lia-

bility to punishment for crimes.

Infants are not liable for their contracts, expressed or impli-

ed, (a) This is laid down as a general rule
; to which there are

a variety of exceptions, both in law and equity.

It is the privilege of an infant, that he may rescind his con-

tracts, at pleasure. In ordinary cases, he can avail himself of

this privilege. It is not a matter of any moment, whether the

contract is a fair one, or not ; the infant may rescind it.

We find it laid down as an exception to this rule, as a princi-

ple of the common law, that an infant is bound by his contracts

for necessaries. The articles deemed necessaries, are food, drink,

Washing, clothing, physic, and instruction ; but an infant is not

bound for these articles, unless they were necessary for him, un-

der his circumstances. (6)

228 IIWhenever an infant lives with, or is under the care and

protection of a parent, master, or guardian, and that care

and protection is duly exercised, the infant is not bound by his

contract for the articles called necessaries, (c) (1) When an in-

(a) 1 BI. 463, 465. (b) IT. Rep. 41. 8 do. 578. 1 Bl. 466.

(c) Cro. Jac. 494.

(1) Guthrie v. Murphy, 4 Watt's Rep. SO ; Bainbridge v. Pickering, 2

Black. Rep. 1325; Hall v. Connolly, 3 M'Cord's Ch. Rep. 6; 2 Kent's

Com. 239; Wailing v. Toll, 9 John. Rep. 131; Kline v. L'Amoreux, 2

Paige's Rep. 419; Angel v. M'Clellan. 16 Mass. Rep. 28.
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fant is out of the reach of the protecting arm of a parent, master,

or guardian, he is bound to pay for necessaries by him received

;

and so too, this may be the case where that care and protection

is not duly exercised : (a) (1) The infant who lives with his

parent, who furnishes him with whatever is necessary for him,

can never be bound by any contract which he makes. It is not

necessary that the infant should
#
live with the parent, &c. The

case is the same when he lives abroad, and his parent, &c. sup-

plies him with necessaries. But if an infant be under necessi-

tous circumstances, and in want of any of the articles before

mentioned, who has no parent, master, or guardian ; or if he

have, and be entirely out of their reach, so that they cannot af-

ford that relief which he needs, and receives from others the re-

lief which those articles afford him ; he is bound to pay. This

would be the case, when an infant was on a journey, out of the

reach of his parents, and should be in necessity. We can easily

conceive, that this might be the case, in a variety of instances.

So too, if the care and protection, which it is the duty of the

parents to afford to the infant, be withheld ; as where he is not

properly clothed, to protect him from the inclemency of the

weather ; or where he is not allowed food in a sufficient quantity,

or the food is of a bad quality, and the like ; and this duty, which

is incumbent upon the parent, is performed by another
; the in-

fant is bound to pay for the necessaries furnished to him. We
are not to suppose that the parent is discharged from his liability

to the person furnishing the necessaries for the infant. This is

not the case ; for, as it was his duty to have provided for

the minor, whenever the minorll is provided for, he has re- 229

ceived a benefit ; and the articles furnished to the infant, in

the view of the law, have come to the parent's use ; and the law
immediately raises a promise from the parent to pay for all the

necessaries furnished in such cases. The reason why the infant

is made liable, is for the infant's , benefit, that he may acquire

relief from those about him, with more readiness than would
often be the case, if there were no person to resort to for com-

pensation, except the parent of the minor, in a distant country,

with whom the person furnishing the necessaries, has no ac-

quaintance, and in whom he places no confidence.

(a) 2 Atk. 35. Peake's Rep. 229.

(1) Ford v. Fothergill, Peake's N. P. 239 ; Burghart v. Hall, 4 Meeson
& Welsby's Rep. 729 ; Story v. Perry, 4 Carr. & Payne, 526.
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The articles, for which an infant is bound, must be not only

those termed necessaries, and necessary for him under his then

circumstances
; but he will be bound only to the amount of their

value to him, and not to the extent of his contract, (a) (1)

If an infant, in want of necessary clothing, should purchase

cloth for a coat, proper for him in all respects, the ordinary price

of which was two dollars per yard, and contract to give three or

four dollars per yard ; he would be answerable for no more than

two dollars per yard. (6) Or, if he should purchase clothing, alto-

gether improper for his rank in society, he would be bound to

pay no more than for clothing of this kind, i. e. such as would
be suitable for him : As if a sailor boy should buy a coat of su-

perfine broadcloth, and covered with gold lace, and contract to

pay for it no more than its real worth
;
yet, he would be bound

to pay no more, in that case, than its real value to him, which
could be no more than for cloth of a much inferior quality, (c)

It is apparent, from this view of the subject, that the rights of the

infant cannot be preserved, without inquiry into the consideration

of the contract, and subjecting him to no greater damage for the

non-fulfilment of his contract, than the value of the arti-

230 cles II to him. I think it would be correct to say, that an

infant is not liable on the footing of any express contract

;

for it is certain that he is not liable to the extent of it ; but is lia-

ble on the implied contract, arising from his having been fur-

O) Cro. El. 583. Cro. Jac. 560. Latch. 169.

0) Poph. 151. (c) Cro. Jac. 560.

(1) The term necessaries is defined by Lord Coke to include victuals,

clothing, medical aid, and good teaching, or instruction, whereby the in-

fant may profit himself afterward ; Co. Litt. 172, a ; and by victuals are

meant those necessary for his support; for, dinners and fruit supplied to an

undergraduate in a university will not be included by the term. Brooker v.

Scott, 11 Mees. & Wels. 67. So where a tradesman has over supplied the

infant's wants, though the articles might, in other respects, be considered

as necessaries, the infant is only chargeable for such as are actually

needed ; and it is the tradesman's duty to acquaint himself with the in-

fant's circumstances, as well as to-take notice of supplies by other trades-

men. Johnson v. Lines, 6 Watts & Serg. 80. An infant is not personally

liable for necessaries, when they are furnished on the credit of, and charged

to, the guardian. Simms v. Norris, 5 Alabama Rep. 42. But an infant

husband is liable for his wife's debts contracted before marriage. Butler

v. Brick, 7 Metcalf, 164. And an infant widow is bound by her contract for

the furnishing of the funeral of her husband, though he has left no property

to be administered. Chappie v. Cooper, 13 Meea. & Wels. 252.
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nished with necessaries ; the amount of damages, in every case,

being regulated by the equity of the case. An infant is not

bound for money lent, unless it is actually expended in necessa-

ries ; nor is he, in that case, in a court of law, unless the lender

himself laid it out in necessaries ; but, in equity, he is bound to

pay to the lender the value of the necessaries, when the infant

himself lays it out in necessaries. In chancery, the lender of the

money is considered as in the place of the vendor, and the value

of the necessaries will be the rule to regulate his demand. ( a )

It will be found, that where the minor enters into a security for

the payment of a debt, thus contracted, that sometimes he will

be liable on the security given ; at other times, not. I appre-

hend the principle which governs in this case, is this: When
the security is of such a nature, that, by the rules of law, the

consideration cannot be inquired into, then the infant is not lia-

ble on such security ; for it is clear, that the privilege of infancy

cannot be protected, if he be liable ; for the whole sum contracted

for in the security must be paid, where no inquiry can be made
into the consideration. If an infant were to be bound by a bond

(for instance) given for necessaries, his privilege of being bound
only to the extent of the value of the necessaries, might be

wholly destroyed: as where he purchases necessaries of the

value of £5 only, and gives his bond for £50, if he be liable on

this bond, he is liable for £50 ; for no inquiry can be had as to

the consideration of a bond, to show that it is in fact less than it

purports to be. To preserve, therefore, entire, the rights of the

infant, he is not liable on the bond
;
(b) but the circumstance

of a bond being II given, will not prevent his being liable on 231

the original contract, to the extent of its real value : And
this I believe to be the true reason why an infant is not liable

on a bond with penalty ; for if there were no penalty, this right

would be affected, as the case might be, if he were bound to pay
the sum in the condition only; and that, indeed, is all that he is

liable to pay, as the law now is ; the court being by statute em-

powered to chancer down the penalty to the sum in the condi-

tion, and interest

So too, an infant is not bound by a negociable note, after it is

negociated
;

(c) for in such cases, the evidence of the want of

consideration is wholly inadmissible : but if the note have not

(a) Salk. 279 ; 10 Mod. 67 ; Pre. in Can. 37 ; IP. Wins. 583, 5S8 ; 2 Eq.

Ca. Abr.

(b) Cro. El. 920 ; Espin. 164. (c) 1 T. Rep. 41.
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been negociated, but remains in the hands of the promisee, a
recovery on this note, when given for necessaries, may be had
against the infant; for in this case the consideration may be in-

quired into. So too, in case of a note not negociable, the consid-

eration may be inquired into ; but by such note the infant is bound
for necessaries, (a) By a bill of exchange he is not bound; for

the consideration cannot be inquired into.

To this doctrine it is objected, that if it were correct, an infant

would not be bound by a single bill ; and yet the elementary

writers agree that he may be bound. The answer to this is, that

although it may now be considered as settled law, that the con-

sideration of a single bill cannot be inquired into
;

(b) yet this

was not formerly the case, when it was settled that an infant might
be bound by a single bill : and if the law respecting single bills

be altered, with respect to inquiring into the consideration, then

it ought also to be altered respecting an infant's being bound by
a single bill. (1)

(a) 1 Wood. 403. Pre. in Can. 345. Chitty, 20. Amb. 161.

(6) 1 Keb. 1S2. Str. 939. 1 Lev. 1S6.

(1) The question, of what acts of the infant are absolutely void, and

what only voidable, is discussed at length in a subsequent chapter. It may
be sufficient here to remark, that the doctrine as to what acts are absolute-

ly void, is correctly laid down by Lord Mansfield, in Zouch v. Parsons, 3

Burr. Rep 1804, that all such gifts, grants or deeds made by an infant,

which do not take effect by delivery of his hand, are void; but such gift,

grant or deed, made by an infant by matter in deed or in writing, which

take effect by delivery of his hand, are voidable. This is also the rule laid

down by Perkins, sec. 12, and adhered to by the Chancellor in Stafford v.

Root, 9 Cow. 626.

It must be admitted that some of the decisions seem to militate against

the authority of Zouch v. Parsons ; thus it has been held that the infant's

bond, though given for necessaries, is void, (Baylis v. Dinely, 3 Mauie &
Sel. 482,) and his negotiable note given for necessaries ; Swasey v. Van-

derheyden, 10 John. Rep. 33 ; Trueman v. Hurst, 1 Term Rep. 40 ; M'Mian

v. Richmond, 6 Yerg. 1 ; M'Crillis v How, 3 New Hamp. 348 ; though in

Everson v. Carpenter, 17 "Wend. 419, it was held to be only voidable. His

acceptance of a bill of exchange is also void; Williamson v. Watts, 1

Camp. N. P. Rep. 552 ; and his contract as security for another, absolutely

void. Curtin v. Patton, 11 Serg. & Rawle, 305. AJ1 these cases proceed

directly upon the ground that an infant is not liable on his express contract,

but that the court will look back of the writing, and see whether there is

such a consideration for it, as will raise an implied promise in the absence

of the express contract. It will be seen hereafter, that it is greatly for the

interest of the infant, that these contracts should only be considered void-
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An infant is not bound by an insimul coniputasset, even for

necessaries, although the consideration may be inquired into : («)

for an infant is not considered as capable of stating and set-

tling an account ; and at the time the lawll was settled, that an 232

infant was not bound by an insimul coniputasset for necessa-

saries, no inquiry could be made respecting the consideration

of an insimul coniputasset. (1) (b) There is a case in Latch, 169,

from which it appears, that the reason why an infant is not lia-

ble in an action of indebitatus assumpsit, or an insimul conipu-

tasset for necessaries, (and which accords with the opinion ex-

pressed in this chapter,) is, that no evidence can be given, in such

case, of the value or necessity of the items which compose the

insimul coniputasset.

In the State of Connecticut, we have a statute on this subject

;

in the construction of which, there seems to be an opinion gen-

erally received, that the common law is altered ; and that no

(a) Latch, 169. 1 T. Rep. 40. Pow. 36. Co. Lift 172. 1. Roll. 423. Kyd.
155.

(b) Chitty, 51. 82—SS. Peak. Rep. 67. 215. East. 117, 262. Latch. 169,

Cro. Jac. 602. 1 T. Rep. 41.

able, for if absolutely void, the person contracting with him is also dis-

charged.

The necessary conclusion from these premises is, that an infant is not

bound by a negotiable note, even after it has been negotiated, and such is

the doctrine ofa large number of authorities. Chitty on Bills. 16, and cases

there cited. But it is held that a single note for necessaries, given for the

•exact sum due, will bind him. Ibid. So the indorsement by an infant

payee, -will not pass any interest in the bill against himself, though, under

some circumstances, the accepter and subsequent indorsers will be liable.

Chit. Bills, 111 ; Taylor v. Croker, 4 Esp.N.P.Cas. 187. Articles of appren-

ticeship entered into by him, will not be binding unless sanctioned by the

parent or guardian. Harvey v. Owen, 4 Blackf. Ind. Rep. 383 ; e contra,

Rex v. Wigston, 3 Barn. & Cress. 484. Nor will his bond and warrant of

attorney. Waples v. Hastings, 3 Harr. 403. Or his agreement to marry.

Pool v. Pratt, 1 D. Chip. Rep. 252. Where he has received an order in

payment for services rendered, he will not be bound by the receipt of it.

Abel v. Warren, 4 Vt. Rep. 149. Nor is he bound by a discharge executed

by him to a witness. Walker v. Ferrin, 4 Vt. Rep. 523. But the recog-

nizance of an infant for costs is only voidable* Patchin v. Cromach, 13

Vt. Rep. 330.

(1) Though he is not bound by an account stated, still it is not absolutely

void, but only voidable, and may be ratified on his coming of age ; and

if he does so ratify it, an action of debt as well as assumpsit may be main-

tained thereon. Williams v. Moor, 11 Mees. and Wels. 256.
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infant, who has a parent, guardian or master, can be bound by
his contract, even for necessaries ; and that the doctrine of in-

fants being bound only by such contract, is confined to those ca-

ses only, where the infant has neither a parent, guardian nor

master. The language of the statute does not sanction such an

opinion. It is a statute purely in affirmance of the common law,

except that it renders the parent liable on any contract of the

infant, which he consents to. The words of the statute are,

that no person who is under the government of a parent, guar-

dian, or master, shall be capable of making any contract, or bar-

gain ; but surely, it is not a strained construction to say, that,

when a minor is out of reach of the parent, &c, that he is not

under his government; for that government cannot be exercised.

The statute is not, that an infant, who has a parent, guardian,

or master, cannot contract, in any case
; but he who is under the

government of a parent, guardian, or master, cannot contract.

If that were the case, a minor, thrown on our shores by ship-

wreck, would not be able to contract for necessaries, if it could

be shown that he had a parent, &c. living : and the common
233 law does not, any II more than our statute, suffer an infant to be

bound by his contracts for necessaries, where he is under the

government of a parent, &c, except in the exempt case of that

government being unduly exercised, as before stated ; and it

would be remarkable, ifour legislature meant to reject the com-

mon law on this subject, when the government of the parent,

&c. was so exercised, that the minor suffered from hunger, thirst,

cold and nakedness ; and, in that case, that he should not have

the privilege of binding himself, but must continue to suffer
; for

his contract for such articles would not bind his parent, if the

statute is to be understood as contended for. The expressions

in the statute show, that the parent, &c, are not to be bound by
any contract, unless where the infant was authorized to con-

tract. The contract of such infant is declared to be utter-

ly void, except when allowed to be made by the parent. It

follows of course, then, if the infant, who has no proper care ta-

ken of him, should contract for necessaries, neither he nor his

parent is bound, and he is left to perish. If the legislature

intended to have effectuated such a notable change in the

common law, it would have been expressed in a manner very

clear and lucid, and not left to construction. It cannot be sup-

posed, that the statute intended to alter the common law, and

leave the person, whose humanity has furnis.hed necessaries for

an infant in distress, without remedy against the minor or parent

;
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But, on the construction against which I am contending, this

would be the case ; for the statute exacts, that such contract nev-

er binds the infant ; and the parent, only when he authorizes

the contract. But if the statute be considered as an affirmance

of the common law, in all contracts for necessaries, by an in-

fant, not under the government of a parent, &c. or when
that

|| government is not duly exercised, the infant is bound, 234

and the parent also. It ought to be remarked, that, however

convenient and useful certain articles may seem to be to an in-

fant, under his then circumstances
;
yet, if the article furnished,

is not one of those termed, by law, necesssaries, the infant is not

bound : (a) As if an infant be a farmer, and, in his business,

should purchase a cart, or yoke of oxen, he is not bound by his

contract : Or, if an infant merchant should contract for goods,

the case would be the same.

The infant is bound for necessaries, for his wife and his chil-

dren : for, by law, he is permitted to marry ; and, therefore, can

enter into such contracts as are necessary to the existence of the

relation of husband and wife. He is, also, liable for the debts of

his wife, which existed at the time of coverture, (b) (1)

The necessary termed instruction, must be such as is suitable

for the infant's condition in life. A liberal education at an uni-

versity, may be as proper for one person, as a countiy school

education is for another ; and we find it laid down in Sid. 446,

that instruction in singing and dancing, was not necessary. A
change of manners may, possibly, now warrant a different deci-

sion.

(a) Cro. Jac. 494. Latch, 279. 2 Stra. 1083. 3 Salk. 196.

.(/>) Stra. 168. Espin. Dig. 161. Barnes' Notes, 95.

(1) Butler v. Brick, 7 Metcalf, 154.

33
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CHAPTER IL

Of the Infants Privilege to rescind his Contracts. When he is

compellable in Chancery to do certain Acts, or perform certain

Duties ; and of his being bound, if he fulfil such Contracts,

or perform such duties, without Compidsion ; and how far
his Privilege extends in such Cases. Of certain Contracts

which Infants may make, and the Extent of their Liability

on those Contracts ; as in the Case of Infant Executors'
Marriage Settlement by them. Of their Power to Devise
Personal Property. Of their being bound, after they come
of Age, by ratifying those Contracts, which were made dur-
ing Infancy.

There are certain contracts which minors are capable, at law,

or chancery, to make • and, also, certain acts, which they are

compellable to do. If they make such contracts, or perform

such acts without compulsion, they are bound by them : But it

is always to be understood, that if such contract be unequal, or

such act disadvantageous to the minor, he may rescind it • but

it must appear to be so, or he cannot avail himself of his privi-

lege : whereas, in ordinary cases, he rescinds his contracts, at

pleasure ;
and no inquiry is to be made, whether they are fair,

beneficial contracts, or not. This rule may be exemplified by a

variety of cases : An infant, being joint tenant, or tenant in com-

mon, or parcener with others, is compellable to make partition.

If, then, such infant should make partition which is reasonable,

he cannot rescind it. An infant mortgagee is compellable to

236 re-convey, upon the mortgage money being tendered or paid ; If

and if, upon the receipt of the money, he do re-convey, it

is a valid conveyance.

An infant, who is a mere trustee of real estate, will be com-

pelled in chancery, to convey, in all cases, where a trustee who
was an adult, would be compelled to convey, (a) It is no objec-

tion that the person is a femme covert ; she will be decreed to

convey by fine. (1) An infant is compellable to set out the wid-

(a) 2 Ves. 559. Com. Rep. 615. 3 Atk. 477.

(1) 2 Kent's Com. 242. The power to compel him to convey by a court

of Equity, springs from the English Statute of 7 Anne, c. 19 ; which has

been re-enacted in the State of New York, N. Y. Rev. Stat. Vol. II, p. 294.

But it must be held in trust only, or he will not be compelled to convey.

If the decree be to convey with a warrantee, it is error. Ewing's Lessee v.

Higby, 7 Ohio Rep. 198, part 1st. See Jones v. Brewer, 18 Mass. Rep. 314.
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ow^s dower. (1) If, then, he do so, and it be a judicious setting

out of dower ; he is bound by it. So an infant trustee is com-

pellable to give a discharge for money paid $ and in these, and

all cases, when he is compellable to do an act, if he do it with-

out compulsion, he is not at liberty to rescind it. (a) (2)

So too, an infant, at the age of seventeen, can act as an exec-

utor
;
(b) and his acts respecting the testator's estate, are as bind-

ing upon him, as on other executors, unless the act done, will

create a devastavit, and subject him to loss out of his own estate

:

in such case, he may have his privilege. If an executor, who is

an adult, should discharge a debt due to the estate, without hav-

ing received the money
;
yet he would be answerable for the

debt were assets in his hands ; and he would be without any

remedy, having discharged the debt. The case of the infant

executor would be different: He would, indeed, be answerable

for the debt, as assets ; but he would not be bound by his dis-

charge .; for, if he were bound, it would create a devastavit : But

if he had received the debts, his discharge would be as binding

upon him, as upon an executor, who was an adult. Cro. Car.

490. 2 Bur. 1027. Moore, 177, S52. Co. Lit. 172.

An infant can enter into the contract of marriage, the male at

fourteen, and the female at twelve ; and such contract, if cele-

brated according to the usual ceremonies, is indisputably, a valid

marriage. If celebrated before that period, it may be receded

from by either party ; but || needs no renewed celebration, if 237

(a) 3 Bur. 1801. Co. Lit. 172. (h)3 Bur. 1794.

—

.

.. . _ — —

.

.

(1) Co Litt. 172, a. And therefore if he he a tenant in common, he may-

make a reasonable partition. Barrington v. Clarke, 2 Penn Rep. 115. And
he may discharge a mortgage on a full payment of the mortgage debt.

(2) The doctrine of the common haw clearly is, that he may act as ex-

ecutor. Toil, on Ex. 31 ; Off. Ex. 214 ; 2 Black, Com. 563. But it is ques-

tionable how far this doctrine is adopted in the United States. In Ver-

mont, when he is named executor, administration with the will annexed
will be granted, during his minority, unless there shall be a co-executor

who shall accept the trust and give bond. Rev. Stat. Vt. 1S39. p. 260.

In New York, also, he is declared incapable of acting either as administra-

tor or executor. 2 Rev. Stat. N. Y. p. 69. And such is believed to be the

law of Massachusetts, Rhode Island and Missouri. In Maryland, he may
act as executor at the age of IS. But he is not liable for a devastavit. 2

Kent's Com. 242.
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the parties, after they arrive at that age, cohabit together as man
and wife. (I)

That minors may marry, by the English law, before they are

capable of consent, is indisputable. They may, indeed, when
they become capable of assenting and dissenting, dissent to the

marriage, and render it invalid
; but until that time arrives, they

may legally intermarry. This is a singular case, that marriage

should take effect, without a contract between the parties ; for

there can be no contract, where there is no capacity to contract.

In 1 Roll. Abr. 341, there is a case, where a wife, being only eleven

years of age, did then disagree to the marriage j and the husband,

being then of the age of consent, married another woman, and

by her had a child. Such child was adjudged to be a bastard,

because the former marriage continued valid
; for, the first wife,

when she dissented to the marriage, had not arrived to the age

when she could dissent. A marriage at such a tender age, has

not been heard of in Connecticut, I believe
; and I cannot sup-

pose, that such marriage would be considered valid. In conse-

quence of this power in infants to contract, marriage settlements,

that have been made by infants, when reasonable, have, in

chancery, been held valid ; being considered as accessory to the

principal contract. The truth, is, in these cases, the chancellor

is considered as guardian to all the infants in the kingdom ; and4

takes such care of them as his discretion dictates, free from the

control of the common law. To ascertain, with precision, in

what cases the chancellor enforces marriage settlements, by in-

fants, so as to form a general rule, I find impossible. That they

have done it, in a variety of instances, is certain. I will refer

the reader to the cases on the subject, which I have examined,

and leave him to form his own conclusions. The estate of a

female infant was bound by a marriage settlement, as ap-

238 pearsl! from the case of Seys and Pierce, reported in 3 Atk„

316.

The same doctrine is mentioned in % Vern. 501. (a) The
agreement of a female infant was inferred from circumstances,

and she was bound ; but in all these cases, the settlement must be

(a) 8 Mod. 101.

(1) This subject lias been fully discussed in a former chapter. The pro-

visions of the common law, establishing the age of consent at 14 in males

and 12 in females-, have not been adopted in all the United States. For the

ages of consent, as established by courts, or legislative enactments, in the

several States, see ante page 200, note 2d.
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with consent of the parent and guardian. The power of infants to

consent to marriage, is under the like restrictions. Their con-

sent is not valid, without the consent of parents. It must like-

wise, be remarked, that such settlements, by infants, will not

bind them, unless they are perfectly fair and reasonable. In

every case, where there is an inadequacy, a court of chancery

will refuse to sanction them. The point, that a female infant is

bound by her covenant, in equity, to settle her estate, where

there is a competent provision made for her by her husband, and

her parents have consented to such covenant, seems to be settled

in a case reported in 2 P. Wms. 243.

That a female infant may bar her dower, by accepting a join-

ture, is indisputable, (a) It would seem, from the above state-

ment of authorities, that it might be fairly concluded, that the

point was settled, that a female infant, under the restrictions before

mentioned, would be bound by an agreement made before mar-

riage to settle her estate. There is, however, some doubt thrown

upon this subject, (6) from the opinion of Lord Hardwicke, in 3

Atk. 613, where he says, that the case in 2 P. Wms. 243, is go-

ing a great way ; and is still involved in greater obscurity, by the

opinion of Lord Thurlow, where he says that the real estate of a

female infant is not bound by her agreement, unless she take pos-

session of the jointure, after her husband's death, and then ratifies

it by her own act
;
(c) and that it is immaterial whether the pro-

vision for her that induced the settlement, is competent or not. (1)

(a) Bro. Par. Ca. 510. Ves. 55. (*) 3 Atk. 613. (c) 3 Bro. in Can.

(1) Whether a female infant can bind her property by an ante-nuptial

settlement, may he pronounced, upon very high authority, an unsettled ques-

tion. 2 Kent's Com. 243. The cases of Slocombe v. Glubb, 2 Brown, 545;

Strickland v. Croker, 2 Cas. in Chan. 211 ; and Warhurton v. Lytton, cited

in 4 Bro. 440, are authorities to sustain such a settlement. But in Drury
v. Drury, 1 Eden's Rep. 39, it was held that, notwithstanding a jointure

was settled upon an infant, she might elect to waive her jointure and take

her dower; while in M'Cartee v. Teller, 2 Paige's Rep. 511, it was held

that a legal jointure settled on an infant was a good bar of dower. Milner

v. Lord Harewood, 18 Ves. 259, is another strong authority against the va-

lidity of settlements made by female infants. It was there held that she

was not bound by her agreement to settle her real estate upon marriage,

if she did not. when of age, choose to ratify it ; and that nothing but her own
act after the period of majority could fetter or affect it. The cases ofCape
v Adams, 1 Desaus. 567; Tubb v Archer, and Randolph v. Randolph, 3
Hen. & Munf. 399, support the opposite doctrine.
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II Whether a male infant would be bound by his marriage

settlement, seems to be more Uncertain ; but I cannot com
ceive of any imaginable reason why he should not be bound in

all cases, where a female infant is. (1)

I find, that in the case of Lavender v. Blackstone, cited in

Roberts on fraudulent conveyances, that a promise, made by an

infant, on his marriage, to settle his estate on his wife, when of

age, was a sufficient consideration to support the settlement after

marriage. There is a case in Pre. in Can. where a male infant

covenanted with his intended wife, who was an adult, that her

estate should be settled in a certain manner ; and he was bound

by this covenant.

It has been decided, that a male infant's lease for life binds

him
;
yet, it is said by Powell, that there is no decision of chan-

cery, that a male infant can bind his real estate, by marriage

settlements, (a)

An infant can dispose of his personal property, by will ; though

at what age the infant shall possess this power, seems uncertain.

Some have said, that at twelve in females, and fourteen in

males : Others have said, generally, that, when an infant arrives

to fifteen years of age, such infant may dispose of personal prop-

erty by will, (b) Others have fixed on seventeen years of age

as the proper time. If the civil law governs, which, I think, is

probable, seventeen years is the true time. If, then, an infant

make a will of his personal property, at this age, and in such

will direct his debts to be paid, his executor is a trustee for the

payment of debts, contracted by the testator during his infancy

;

for these debts, so given, are so many legacies to the debtors, by

the testator, (c) (2)

O) Fondb. 68, 70.

(i) 2 Ver. 469, 104 ; 2 Mod. 318 ; Pre. in Can. 316 ; 1 Bl. 463.

(c) Com. Dig. 3.

(1) See Atherton on Marriage Settlements, 42, 45.

(2) Such was the doctrine of the common law. 2 Black. Com. 497.

Arnold v. Earle, Rep. temp., see vol. II, p. 529. But it has become the

subject of statute regulation in several of the states. In Vermont, the

power of an infant to make a valid will is taken away, and none but a per-

son of full age, and sound mind, can make a valid testamentary disposition

of his property. Rev. Stat, of Vt. 1839, p. 254. In Virginia, the required

age is eighteen; in New York, eighteen in males, and sixteen in females
;

in Massachusetts and Connecticut, eighteen. Rev. Code of Virginia, 224;

N. Y. Rev. Stat., vol. II, p. eOj^Rev. Stat. Mass. 1835; Stat. Conn. 1821.
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In Connecticut, this is regulated by statute ; and a minor must
be at the age of seventeen, before he can dispose of his personal

property.

II At common law, an infant can elect a guardian at four- 240

teen years of age, if a male ; if a female, at the age of twelve

years, (a) (1)

Although a minor is not bound by his contract
;
yet, if he

promise to fulfil it, after he arrives at full age, he is bound : and
it is to be remarked, that a suit against him, in such cases, is

(a) Fondb. 74 ; Ch. Rep. 55 ; 1 Eq. Ca. Abr. 282 ; 1 T. Rep. 648

;

2 Vent. 203 ; 1 Stra. 690.

(1) It has been questioned whether, in the case of a voidable contract,

it is not necessary for the infant, on attaining his majority, to signify his

avoidance of it. Holmes v. Blogg, 8 Taunt. 35. But the established doc-

trine now is, that a voidable contract only becomes binding on the infant

when, on attaining his majority, he does some act amounting to a ratifica-

tion or affirmance of it. Evelyn v. Chichester, 3 Burr. Rep. 1717 ; Hub-
bard v, Cummings, 1 Greenl. Rep. 11. In South Carolina it is held, that

a simple declaration of the infant, on coming of age, is not a sufficient con-

firmation of his voidable contract unless accompanied with some act which

recognizes the validity of the obligation. Ordinary v. Wherry, 1 Baylies'

Rep. 28.

In Vermont, all contracts, whether executed or not, if not for necessaries,

may be avoided by him, unless he has affirmed them after arriving at full

age. Abell v. Warren, 4 Vt. Rep. 149. But all contracts, merely voida-

ble, will bind him after becoming of full age, unless he disaffirm them

within a reasonable time thereafter. Richardson v. Boright, 9 Vt. R. 368.

The same principle is also recognized in Bigelow v. Kinney, 3 Vt. Rep,

353. In Pennsylvania, some distinct act on the part of the infant, in affirm-

ance of an executory contract, after becoming of full age, is necessary to

bind him. Curtin v. Patton, 11 Serg. & Rawle, 305; M'Ginn v. Shaeffer,

7 Watts Rep. 412. Such, also, is the doctrine in Massachusetts. Oliver

v. Houdlet, 13 Mass. 237 ; Baker v. Lovett, 6 Mass. 78 ; Boston Bank v.

Chamberlain, 15 Mass. 220 ; Whitney v. Datch, 14 ibid. 457. The doc-

trine of the common law is the same which obtains in New Hampshire

and South Carolina. Robbins v. Eaton, 10 N. H. Rep. 561 ; Aldrich v.

Grimes, ibid. 194 ; Hoyt v. Underhill, ibid. 220 ; Rainsford v. Rainsford,

1 Spears' Eq. Rep. 385 ; Williams v. Moor, 11 Mees. & Wels. 256.

The proper course undoubtedly is for the infant to give notice of his dis-

affirmance, in all cases, where he does not intend to stand by his contract,

for his confirmation might possibly be inferred against him after he had

been of age a reasonable time, either from positive acts in favor of the con-

tract, or from his tacit assent under circumstances not to excuse his

silence.
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not brought upon the new promise, but on the original contract,

or security ;
and if to such suit, there be a plea of infancy, the

force of this plea is avoided, by setting out in the replication the

new promise. This rule, now laid down, is applicable to all

cases where the original contract, or the security for such con-

tract, is voidable
;
only, if the security be void, the suit cannot

be founded on that ; but resort must be had to the original con-

tract, if that be valid. If the original contract be void, no suit

can be maintained ; but if a suit can be maintained in such case,

it must be brought on the new promise ; and he is bound only to

the extent of the new promise, in any case : As, for instance,

when the promise is to pay one half of the original debt, only

one half can be recovered, (a)

So, too, if an infant lease lands, and, after he come of age, re-

ceive rent, this is equivalent to an express promise, that the

lease shall stand ; and the infant is bound thereby : And so,

too, if the infant were the lessee, and, after he comes of full age,

pays the rent, this is an affirmance of the lease ; and he cannot,

afterwards, rescind it. {b) The rule is, if the infant, after he

comes of age, waives his privilege, by words or acts, he confirms

the contract.

There is a case in 3 Atk. 34, to this effect ; where an infant,

when at school, purchased liquors ; and when he came of age,

he gave his note for them in the sum at which the seller sold

them : the seller never producing any account, the court directed

the note to be given up. This seems to be extending the

241 privilege of infancy II beyond its natural limits ; for in ordi-

nary cases, when an infant comes of age, and promises to

fulfil a contract made during his minority, he is bound so to do.

It is true, the non-production of the account might afford evi-

dence of fraud in the seller ; but it is not such a fraud as, in ordi-

nary cases, chancery would relieve against, where a person is as

competent to take care of himself, as any adult is supposed to

be.

There are to be found a variety of cases in the books, where

infants have been held, in chancery, bound by their contracts,

by which they have received to themselves great advantage

;

and if they were not bound, a fraud would be practised upon

them. This is exemplified in the case of an infant, who, when
.his father was about to make a settlement of part of his real es-

tate upon a younger son ; to prevent it, promised his father that

(a) Esp. Dig. 164. (ft) Stra. 696 ; 2 Vent. 203 j 3 do. 56 ; Cro. Jac. 320.



PARENT AND CHILD. 241

if he would not make such settlement, and wculd suffer the

estate to descend to him, he would pay his younger brother £100.

The father, relying on the engagement of his eldest son, desisted

from the intended settlement. In this case, chancery compelled

the infant to pay the c€100.

In the case of an infant devisee, to whom lands were devised,

charged with the payment of portions to the other children of the

devisor, and the infant offered other lands for the security of the

portion, which proposal was accepted by the guardians of the

children ; the devisee shall be bound by his offer, unless he re-

tract it immediately upon his coming of age. (a) The real

ground on which this interference of the chancellor takes place,

is, that an infant ought not to reap any benefit fiom his. fraud
;

and that, in point of equity, he is as much obliged to abide the

consequences of practising fraud, as if he were an adult. (1)

II It is said, that, in a court of law, an infant is not liable 242

for his fraud in a contract. An attentive consideration to this

subject, which I will endeavor to bestow in its proper place, I flatter

myself will lead us to conclude, that such a rule is opposed to

principle
;
and notwithstanding the decisions on this subject, yet

the opinion of some eminent and profound lawyers will warrant

us now to consider it questio vexata, open to discussion. Instances

are to be found, which did not relate to marriage settlements,

where courts of chancery have decreed infants to fulfil contracts,

when found to be beneficial to them, (b) No rule can be laid

(a) 1 Fond. 70, 71 ; 9 Mod. 38 ; 2 Eq. Ca. Ab. 489 ; 1 Br. in Can. 359.

(ft) 1 Eq. Ca. Ab. 287.

(1 ) The privileges extended by the law to infants, are intended for their

protection solely, and not to be used as means of oppression against those

with whom they may have dealings. They are, therefore, bound by their

contracts, to the extent of the consideration they have received ; and when
they avoid their executed contracts, on becoming of full age, they must

restore the consideration which they have received. Hamblett v. Hara-

blett, 6 N. H. Rep. 339; Badger v. Phinney, 15 Mass. Rep. 359; Roof v.

Stafford, 7 Cow. Rep. 179. Thus, where he obtained goods upon the false

representation that he was of age, he was suffered to avoid payment upon

plea of infancy ; but the vendor was held entitled to reclaim the goods as

having never parted with his property in them. Badger v. Phinney, ut

sup. So if he receive a deed of land, and execute a mortgage to secure

the purchase money, he cannot avoid the mortgage and affirm the deed.

Richardson v. Boright. 9 Vt. Rep. 368.

34
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down, in such cases, to what extent chancery will go. The
chancellor seems to act as guardian of the infant, and to exer-

cise an authority not strictly compatible with the general princi-

ples of law. (1)

243
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CHAPTER III.

Of Adults being bound by their Contracts with Infants. Of
the Effect of an Infant 1s availing himself of his Privilege,

after having received of the Adult the Consideration for
which the Infant entered into the Contract. Whether, during

Infancy, he can render valid his Contract, so that he cannot

afterwards avoid it.

Although infants are not bound by their contracts with

others, yet adults are bound by their contracts with them, [a]

If A
T
an infant, should lease his land to B, an adult, for rent, it

is no answer in the mouth of B, to say, that A was not bound

by his lease, and could have rescinded it, at pleasure : and that

A, not being bound to him, he, B, ought not to be bound to A
;

for, that there was no reciprocity in such a contract. (2) So too,

it has always been held,- where A, an adult, promises B, an

infant, to marry her, that A was bound
;
although the only con-

sideration for A's promise, was B's promise to marry him, and by

that promise B was not bound, (b) This doctrine is only

applicable to such contracts of a minor as are voidable ; for, if

the contract be void, there is no reciprocity, nor any considera-

tion for the contract of the adult
;

(c) and he would not be

bound by his contract with the infant : But, in such cases, if

the minor refuse to fulfil his contract, the adult is discharged

from his contract with him : As if an infant lessor should

forbid the adult to improve the land leased, or turn him ofT his

premises, having rescinded the contract
;
(d) every thing is placed

(a) 1 Mod. 27. 1 Vent. 51. 1 Sid. 446, 41. 3 Mod. 248. Cro. Jac. 502.

(b) Stra. 937. (o) 9 Vin. 213.

(d) Stra. 337. Cro. Car. 303. Do. 306.

(1) See Chap. V, Part II, and notes.

(2) Warwick v. Bruce, 2 Maule & Selw. 205; Brown v. Caldwell, 10

Serg. & Rawle, 114; Oliver v. Houdlet 13 Mass. 237; Nightingale v.

Witherington, 15 Mass. 272.
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In statu quo, where it was before the contract was entered

into. I II
apprehend that it is not a disputable question ; but,

that so long as such contract remains executory, if the infant

actually use his privilege to rescind it, the adult is not bound to

perform his part. But it seems to have been an opinion among

the elementary writers, that if a contract be performed by the

adult, to the infant, and then the infant refuse to perform his

part, and this contract be rescinded ; that in such cases, the adult

has no remedy to recover the consideration pa-id to the minor.

So that if a minor should contract to pay an adult $50 for a

horse, sold to him by the adult, and then the minor should

rescind the contract, that the adult must lose his horse : Or, if a

minor should buy a horse, and pay for him, that he might

rescind the contract, and recover back the money, and yet retain

the horse ; it being a presumption of law, as they say, that the

consideration paid, or delivered, by the adult, was intended as a

present to the minor. This doctrine appears to me, to be wholly

destitute of principle, and not supported by the authorities.

That the minor has a right to rescind his contract, at pleasure, is

not contended ; but when rescinded, I should suppose, that the

contract was as if it had never been, and that the minor could

never retain the consideration which he had rescinded. I ap-

prehend it to be a sound maxim, and which is founded in the

highest reason, that an infant, although he may always use his

privilege, as a shield to defend himself against his own contracts ]

yet he shall never make use of it, as an offensive weapon, to

injure others. (1) It is enough that an infant shall have full

power to set afloat his contract In doing this, he is in the pro-

per use of his privilege
; but to obtain, by that means, property

from others, is a fraud ; and is turning his privilege into an of-

fensive weapon, which the law will not indulge. It is true, that

the lawful exercise of this privilege, will produce the effect

of defrauding others, in many II cases : As where an infant 245

has bought a horse, and given his note for the value, and

then avoids his note by a plea of infancy ; and has sold the horse,

spent the money received, and is unable to pay the value of the

horse : in this case, the adult may be defrauded ; but it is be-

cause the minor is unable to pay, or make him satisfaction.

But how, in point of principle and good sense, would the case

he, if the infant were in possession of the horse, at the time he

(1) 2 Kent's Com. 240,
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avoided the note? Would not the whole contract be utterly

void, and as much blotted out of existence, as if it had never been ?

and would not the horse then be the property of the adult, the

infant having received the full benefit of his privilege
;. that is,

the privilege of not being bound by his contract ? And if the

property of the horse were in the adult, he might retake him, in

a peaceable manner, prescribed by law
; and might demand him

of the infant ; and, in the case of a refusal, might bring an
action of trover against the minor, for converting the horse to his

own use. (1) But it may be worth inquiry, what is to be done,

where the adult bought the property of the minor, and paid him
the money, and the minor rescinds the contract, and reclaims

this property : how is the adult to recover the consideration paid ?

In this case, we are met with a technical difficulty, to recover

pounds, shillings, and pence : for no form of action is appropriate

to the recovery of money, where the consideration has failed,

except only an indebitatus assumpsit, for money had and re-

ceived ;
and that a minor is not bound by assumpsit, though he

is liable for a tort. I do not admit the soundness of the rule

that the minor is, in no case, liable in an action of indebitatus

assumpsit, for money had and received. It is true, he is not

liable, in any case where the action is really founded on a con-

tract
;
but where it results from a set of facts, which are tortious,

or where the detainer is wrongful, there being no contract

246 respecting II the matter in existence, it is otherwise. This
may be illustrated, by supposing a minor, by wrong, obtains

possession of his neighbor's horse, and sells him for $50: In this

case trespass and trover lies; and as the minor is liable for the

tort, and as that is the gist of the action, I entertain no doubts

but the tort may' be waived, and an action brought for $50
against the minor. There is, in this case, nothing to be proved,

to entitle the plaintiff to recover, except only a tort ; and there

can be no satisfactory reason assigned, why, for a tort, he should

not be as liable in one form of action as in another.

So, if a minor had found money, the detention of it would bo

wrong ; and I have no doubt, but that an indebitatus assumpsit^

founded upon this wrongful detention, might be supported against

(1) In Pennsylvania, it is said that trover will not lie in such a case.

Certainly not if the fact of his infancy is known to the vendor, though deti-

nue will lie against him for goods delivered upon a special contract, for a

specific purpose, after the contract is avoided. Penrose v. Curren, 3

Rawle's Rep 453.
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a minor. So too, in the case under discussion, the minor having

obtained the money through the intervention of a contract, when
that contract is rescinded, it places the parties, as to their right,

in the same situation as if there had never been a contract : and

in that case, the money must be considered as procured by

wrong, and detained by wrong ;
and, of course, according to this

opinion, no valid objection lies against recovering the money, m
the form of an indebitatus assumpsit, for money had and re-

ceived. From the cases determined, I can find nothing satisfac-

tory on this subject : It is said, in one or two authorities, that

when the adult knew that the person of whom he purchased, was

a minor, that he shall not recover ; for the presumption is, that

he meant to make a present of the purchase money to the infant.

It is proper to remark, in this place, that those cases do not reach

the case where the adult did not know that the person with

whom he was contracting, was a minor
;
but, in the case of the

adult's knowing him to be a minor, the reason given, that

the presumption was, that the adult intended a present to I! 247

the minor, is wholly void of common sense. The facts

prove, that no such thing was intended
;

for, if he had meant

to make a present to the minor, he would not have taken away
the horse.

The case in 1 Sicl. 129, which is cited for the purpose of estab-

lishing the doctrine, that no action will lie against a minor, for

goods delivered to him, on a contract, which the minor has re-

scinded, proves nothing more than this : If the adult, who de-

livered the goods to him, knew that he was a minor, he shall

have no action against the minor. But it is so far from support-

ing the general proposition, that it is an authority to the contra-

ry; for the judges declare, that if the goods were delivered to

the infant not knowing him to be an infant, the law will be

otherwise.

It ought to be remembered, that the opinion in the case given

by the court, had no connection with the case before the court

;

and there was no necessity to have given any opinion thereon.

The case in 1 Lev. 109. cited for the same purpose, has no

bearing on the point : It is a case in which it was determined,

that no action lay against an infant for fraud in a contract.

The cases in 1 Keb. 905, 913,. which are cited for the same
purpose, have no relation to this question. They are authorities

to prove^ that an infant is not liable for a fraudulent affirmation,

respecting a contract. Nothing more can be learnt from any die-
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turn of any judge, than that an adult, who trades with an infant,,

knowing him to be an infant, shall never recover of him for the

money, or any other article, which he has let the infant have
;

although the infant should rescind the contract. There is no

equity in such a principle : it seems more like a penalty, inflicted

for trading with an infant, than doing justice betwixt the

248 parties. Upon general principles,
II nothing can be more

apparent, than that, if a minor rescind his contract, and

recover of the adult, for the property received, on the contract,

unless he refunds what he received by virtue of the contract, that

he holds it mala fide.

I apprehend, that it is enough that an infant should enjoy the

privilege of rescinding his contract, when he does not use this

privilege for the purpose of defrauding. I should suppose that it

was a much more rational rule, that an infant should never

rescind a fair contract, where he had availed himself of the con-

sideration received of the adult, than that he should be indulged

in retaining the consideration, and the articles, also, for which

that consideration was given.

I do not pretend that the current of authorities will warrant

this doctrine
;
yet I am unable to reconcile all the cases with

being good law, upon any other hypothesis
;
(a) particularly, the

case in Cro. Jac. and in Bulstrode, where it is held, that, if an

infant lease land and improve it, until rent day, if the rent be a

reasonable rent, he will be liable in an action of debt for the

rent. Here is a case where the infant is made liable, not for

necessaries ; for a lease of land is not necessary for an infant

;

&nd I cannot perceive any possible ground, on which he is held

liable to pay the rent, except this
;
that he has availed himself of

the benefit ofthe lease. I know it has been said, that this decision

is incompatible with the law that admits an infant to rescind his

contract. I apprehend this case is in perfect harmony with that

doctrine. There is no doubt that the infant might have waived
his term, if he had chosen to have done so 1

;
but having received

the full benefit of the lease, he shall not have the privilege of

Using it for the purpose of fraud, and refuse to pay the rent ,•

or, if more rent had been reserved than the land was worth,

249 he might have avoided it, at least as to the II surplus of a

quantum valebat. It ought to have been remarked, that when
an infant enters into a contract which is void, a promise, when
of age, to fulfil it, will not bind him; but a promise to fulfil a

(a) Cro. Jac. 32. 2 Bulst. 69.
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voidable contract, after the minor comes of age, binds him ; and

the suit must be brought on the original contract. («) If the

instrument be voidable only, the action is to be brought on such

instrument ; but in such cases, he is only bound to the extent of

the new contract. If D, a minor, execute his note for $50, for

an article, and, when of age, promise that, in consideration of

this debt, he will pay $30, no more can be recovered. (1)

It is impossible for an infant to confirm and render valid, dur-

ing his minority, any contract made by him, either by express

words or any act done by him. The elementary writers seem

to suppose that there is an exception to the rule : for an infant,

although he has not performed, on his part, what he was to do,

may, during his minority, sue and recover of the adult who con-

tracted with him, for a non-performance of his part of the contract.

This they say shows, that by this act, he elected to validate the

contract on his part, and this shall bind him
;

for they suppose,

that, unless this is so, there is no existing consideration to the

contract by which the adult could be bound. I apprehend, that

an infant can, in no case, during his minority, validate a con-

tract, which was not binding upon him, when he entered into it;

but the true principle is, that a voidable contract of an infant, is

a sufficient consideration to bind an adult to the performance

of his contract. Until it is avoided, it can never be known that

it will be avoided ; and until it is, it is an existing contract.

(a) Esp. Dig. 164.

(1) The general principle is thus stated by Chancellor Kent, 2 K. Com.

240 : If an infant pays money on his contract, and enjoys the benefit of it,

and then avoids it when he comes of age, he cannot recover back the con-

sideration paid. On the other hand, if he avoids an executed contract, on

the ground of infancy, he must restore the consideration which he has

received : and this proceeds upon the only equitable ground. An infant

who contracts to work for an adult by the month, and who does work a

portion of the time, and receives articles on account of his labor, cannot

retain the property so received, and at the same time recover the value

of his services : but the value of the articles received will be allowed

against him. at what they are reasonably worth, without reference to any
contract made by him. Taft v. Pike, 14 Vt. Rep. 403. Whenever the per-

son was known to the other contracting party, to be under age. such party

contracts with him at his peril, and trover, for the articles delivered as a

consideration, will not lie against'the infant. Penrose v. Curren, 4 Rawle's

Rep. 453. In a case where an adult would be liable to an action, either in

form ex delicto, or ex contractu, as for instance, in an action for fraua in the

sale of personal chattels, an infant cannot be made liable by bringing the

action in case, instead of assumpsit. West v. Moore, 14 Vt. Rep. 447.
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CHAPTER IV.

What Contracts, when executed by Infants, are Void, and what

are Voidable. What Instruments executed by them, are Void,

and what are Voidable. Of executed Contracts to them be-

ing Voidable only. Whether a Penal Bond, executed by an

Infant, is Void, or Voidable only. Of the Executory Con-

tract of an Infant, is it Void, or Voidable ? Of the Privilege

of the Infant to treat his Executory Contract as Void.

When may he do thus ? Of a Judicial Conveyance by him,

by Fine or Recovery. Of the Privilege of an Infant Defend-

ant, against whom a Decree is passed in Chancery.

The contracts of infants are void, and voidable. I apprehend

the only correct doctrine on this subject, is, that all contracts ex-

ecuted as gifts, grants, &c. by a minor, which do take effect by
manual delivery only, are voidable : but, in such case, if the

minor cannot have the full benefit of his privilege, unless the

contract is considered as void, it shall be so considered, (a) (1)

If a minor make a feoffment, this has been always held void-

able only ; for it passed by delivery. (6) In that case, if the

(a) 3 Bur. 1804. Latch, 10. 1 Roll. Abr. 700. Lit. Lee. 259.

(b) 3 Bur. 1804. Pow. on Cont. 32. 6 Co. 42. Fondb. 694.

(1) No satisfactory general rule has yet been laid down, by which to

determine whether the contract of an infant is voidable only, or absolutely

void. Mr. Bingham, in his treatise on the law of infancy, p. 33, is of opin-

ion that, acts which are capable of being legally ratified, are voidable, and

acts which are incapable of being legally ratified, are absolutely void. But

this definition has not been adopted in the subsequent cases. A power of

attorney is the instance usually selected in the books, of a contract abso-

lutely void on the part of the infant ; and yet there would seem to be no

obstacle to the legal ratification of a power of attorney by an infant after

arriving at full age ; and why would not the ratification relate back to, and

render valid, all acts done under it prior to its ratification ? One rule, how-

ever, laid down by Lord Mansfield, in the case of Zouch v. Parsons, 3

Burr. 1794, and adopted by Ch. J. Parker, in Whitney v. Dutch, 14 Mass.

462, may be considered certain so far as it extends. Whenever the act

done, may be for the benefit of the infant, it shall not be considered void
;

but he shall have his election when he becomes of age, to affirm or avoid

it. But when we come to the application of even this rule to particular

cases, it will be found surrounded with difficulties.
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feoffee had entered, he could not be sued as a trespasser. If an

infant sells a horse, and delivers him, he cannot treat the ven-

dee as a trespasser for taking him. If he wishes to rescind this

voidable contract, he must notify the vendee that he rescinds the

contract, and demand his horse ; and if the horse be not deliv-

ed, he may then sue the vendee in trover
;

for the contract is

void. But, in such case, if the infant found that the vendeeil 251

was about to escape out of the reach of legal process, and

he could not have the benefit of his privilege, unless he sued

him immediately, and arrested him in an action as a tort feasor,

he shall have liberty so to do. (a) If a minor sell a horse, and do

not deliver him, and the vendee takes him, he is a trespasser ; for

such contract is void, there having been no delivery. All in-

struments which, by delivery, pass an interest in property, I ap-

prehend are voidable. Thus, deeds and leases of land are void-

able ; but, if the nature of the instrument delivered, be not such

as to pass an interest, then the instrument is void : As a power

of attorney by an infant, is void ; for, by the delivery of the

power of attorney, no conveyance of any property is made, only

a power given to another to do it. 1 H. Bl. 75. 3 Bur. 180S.

In all these cases, where the infant is the grantee, devisee,

&c. the contract is voidable only : for it is a rule, that such con-

tracts, in which there is an apparent benefit to the infant, are

only voidable ; and this is always the case where there is a

grant, devise, or promise to the minor. So the power of attor-

ney to a minor to accept seisin, is voidable. (6)

I find a rule on this subject, that contracts by a minor, in

which there is no semblance of benefit, are void, notwithstand-

ing all the declarations of this kind found in the elementary

writers, and the dicta of eminent judges, (c) I do apprehend,

that this position is untenable : we find it laid down, in accord-

ance with this rule, that a lease of an infant, in which no rent is

reserved, is void. I have seen no judicial decision to support

this position. Littleton declares, that a lease by an infant, is

only voidable : he lays this down without any exception. Lord
Mansfield's opinion is opposed to this rule. He says that an in-

fant may make a lease, without reserving rent to try his

title
; but I apprehend it is decisive of the question, thatll a 252

(a) 1 Roll. Abr. 788. Latch, 10. Hob. 77. 1 Roll. Abr. 730.

(b) 2 Vent. 203. Co. Lit. 238. Cro. Jac. 320. 3 Bur. 1808.

(c) 3 Bur. 1806. Moore, 78. 1 Lev. 6.

35
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lessee of an infant can never take advantage of the minority of

the infant lessor
;
yet he could, if his lease be void, (a) It is

true in this case, as in all others, if the infant could not have the

full benefit of his privilege, unless his lease is considered as

void, it shall he so considered : (6) As if a lease should be made
by an infant, of such a nature as the law inflicts a penalty for

making the lease, the infant may treat it as void ; and, of course,

he will not be subject to the penalty. See a case in 1 Roll. Abr.

where, because the infant could not have the full benefit of his

privilege, unless his act was considered as void, the court ad-

judged it void. We find it laid down, in illustration of this rule,

which I am opposing, that a penal bond is void. I know of no

decision to warrant this. It is said that a penalty can never be

of any advantage to a minor ; and, therefore, it is void. It is in-

conceivable to me, how a penal bond can be of any greater inju-

ry to an infant, than any other contract. He can rescind it at

pleasure, as easily as any other contract ; and when given for

necessaries, no action can be maintained upon it, for reasons which

have been already mentioned. Neither do I find any judicial de-

cision which establishes such a rule. There are decisions in

chancery, that most clearly evince that a penal bond is not con-

sidered in that court as void. Whenever an infant has directed

in his will that his debts -should be paid, the court will order a

penal bond, given by the infant, to be paid. The court consi-

ders the request in the will as a ratification of the debt. This

could not be the case, if the bond were void ; for whatever in-

strument is void, is incapable of ratification as an executory

agreement, (c) (1)

(a) Co. Lit. 530. Lit. Lee. 547.

(b) 9 Yin. 393. 2 T. Rep. 61. 3 Bur. 1S06. Fondb. 74.

(c) 1 Fondb. 74. 1 Wood. 406. Eq. Ca. Abr. 2S2.

(1) Scarcely any questions, relating to the law of infancy, are so diffi-

cult of absolute determination, as whether the contracts of infants are

binding, voidable, or absolutely void. As has already been observed, no

general rule has been laid down which can be said to be clearly supported

by a balance of authority. Below may be found a few instances in which

this question has been discussed in different courts, and the different deter-

minations it has received. Few questions can be found upon which the

decisions have been more conflicting. In Zouchv. Parsons, 3 Burr. 1794,

an infant's conveyance by lease and release was held to be voidable only.

This decision is condemned, in unmeasured terms, by a writer of high

authority. 1 Pres. on Abs. of tit. 324. In Swascy v. Vanderheyden, 10

John. Rep. 33 ; M'Mian v. Richmond, 6 Yerger's Rep. 1 ; and Trueman v.
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I would notice the rule of pleading by an infant, when sued

upon a bond. He cannot plead nori est factum, as a femme

covert can to a bond, which she gave whilst married ; but

Hurst, 1 Term Rep. 40, the promissory note of an infant is said to be ab^

solutely void ; while in Goodsell v. Myers, 3 Wend. Rep. 479 ; Everson v;

Carpenter, 17 do. 419, and Dubose v. Wheddon, 4 M'Cord's Rep. 221, it is

held to be only voidable. In Baylis v. Dinely, 3 Maule & Selw., his bond,

with a penalty, is said to be void, and in Conroe v. Birdsall, 1 John. Cas.

127, it is held to be voidable.

Another rule was laid down by Lord Ch. J. Eyre, in Keane v. Boycott,

2 H. Black. Rep. 511, which has since received the confirmation of Chan-

cellor Kent and Mr. Justice Story. 2 Kent's Com. 236 ; 1 Mason's Rep. 32;

It is, that when the court can pronounce the contract to be for the benefit

of the infant, as for necessaries, it is good; when for his prejudice, it is

void ; and when the contract was of an uncertain nature as to benefit or

prejudice, it is voidable only at the election of the infant. We have col-

lected a few cases illustrative of the law on this subject in several of the

states, and from them we leave the lawyer to form hi-s own conclusions.

In Ohio, the deed of an infant maybe disaffirmed, at any time, before an

action of ejectment would be barred by the statute of limitations. Drake
v. Ramsey. 5 Ohio Rep. 251. His letters of attorney, conveying no pres-

ent interest, are absolutely null. Lawrence v. M'Arter, 10 Ohio Rep. 37.

In Massachusetts, all sales to infants, made by persons of full age, are

not void, but voidable, only, by the infant, and cannot be avoided by the

vendors, for they have the semblance of benefit to the infant. Bigelow's

Digest, 402.

In Vermont, all contracts made by an infant, whether executed or not,

if not for necessaries, may be avoided by him, unless confirmed after arriv-

ing at full age. A bell v. Warren, 4 Vt. Rep. 149. Though it is said in a

later case that he will be bound by his contract, unless he disaffirm it

within a reasonable time after becoming of age. Richardson v. Boright,

9 Vt. Rep. 368.

In Pennsylvania, the executory contract of an infant is voidable as to

him, but binding upon the adult with whom he contracts. M'Ginn v.

Shaeffer, 7 Watts' Rep. 414.

In South Carolina, the agreement of an infant to a partition of lands, is

voidable, and will require some distinct act, on the part of the infant, after

becoming of age, to make it binding. Rainsford v. Rainsford, 1 Spears'

Eq. Rep. 385.

In New Hampshire, where an infant had purchased land, and gone into

possession of it during infancy, it was held that he might avoid the pur-

chase, but that a remaining in possession, and offering to sell the land, after

he became of age, amounted to a sufficient ratification of the contract*

Robbins v. Eaton, 10 N. H. Rep. 184.
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must plead his infancy specially, (a) The rule II against which

I have contended, I think, must be rejected, as not well found-

ed ; remembering, however, that the infant may treat any con-

tract of his as void, if he cannot have the full benefit of his

privilege, without treating it thus.

There is a case reported in 2 Lev. 144, and 1 Salk. 279, that, in

an action of assumpsit, infancy need not be pleaded ; but might

be given in evidence, under the general issue : for, say the court,

an infant's promise is absolutely void. That infancy, in such

case, may be given in evidence is, doubtless, correct; but the

reason assigned by the court, why it may, is not the true reason.

The promises of infants have, in many cases, been ratified by

a promise to fulfil them, after they have arrived to full age.

This would be impossible, if they were absolutely void. The
reason why infancy may be given in evidence, under the general

issue, is the same as in cases of usury, duress, &c. which may
be given in evidence under the general issue. The action of

assumpsit came in lieu of the action of debt ; and non assump-

sit is, in substance, the same as nil debet, in debt ; i. e. there is

nothing due. Whatever shows that nothing is due, may be

given in evidence, under the general issue.

To prove that the acts of an infant are void, 3 Mod. 310, is

cited; where it was determined, that a rent charge out of his

land, was absolutely void. Opposed to this, is a case in B. R.

Hudson v. Jones ; where it was held, that such a grant by an

infant was not void, but voidable only.

There is a case in Dalt. 64, that, if a minor sell or lease for

years, and, when of age, receives part of the money, yet he may
avoid the contract ; and the court say the contract was- void, and

it cannot be made good. This case is opposed to all the cases

of leases by minors, and receipt of rent after they came of

254 age, by which the II leases were validated. It is opposed to

the case in 2 Tern. 235, where it was holden, if an infant

exchange lands, and remain in possession after he comes of age,

he is bound by the exchange.

The truth is this : Purchases by an infant are voidable.

Conveyances are voidable, only when they take effect by deliv-

ery ; but if the infant's privilege will not be sufficiently protected

by considering them as voidable, they are void. This is illus-

trated by a case in Keble, 369, where a barber contracted with

an infant for the hair growing on her head ; and, in pursuance

(a) 3 Bur. 1804. 5 Co. 119. Salk. 27.
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of the contract, with the license of the infant, cut all the hair

from her head ; it is apparent, that no way was left to her to

avail herself of her privilege, without considering the contract as

void. She, accordingly, brought an action against him for a

trespass, in forcibly cutting off the hair from her head, and re-

covered. Executory contracts are' all voidable only ; and I

would here remark, that bonds, with conditions to perform col-

lateral acts, are voidable only, (a) There is, then, no contract

executed, or executory, but what is voidable only, if the contract

has taken effect by delivery, except in cases of delegated pow-

ers. (1)

It is an universal rule, that all executory contracts, which are

voidable, on the ground of infancy, may be avoided during in-

fancy by the infant, as well as afterwards ; as when a mi-

nor promises to pay, &c. So, too, in all contracts respecting

property, which are executed by delivery of some article, on pay-

ment of money, may be rescinded by the minor, both before and

after the time of his coming of age. But conveyances of real

property by feoffment, on delivery of the deed, which comes in

lieu of payment; or by any other conveyance of such property in

fee, for life, or years, cannot be avoided before the infant attain

to full age. Suppose that a minor should take possession

of the estate conveyed by him, II for the purpose of rescind- 255

ing his contract, and then convey to a stranger ; the original

grantee will hold against the second, unless the infant avoids

the first grant, after he comes of age ;
for his title is the eldest}

and the infant, when he comes of age, may avoid or confirm,

which he chooses : for his entry upon the first grantee is an act

as avoidable as his grant was. (b) Where the conveyance is by

fine or recovery, which is a judicial conveyance, he may avoid

it by writ of error ; but this must be done during minority, and

cannot be done afterwards. The reason is, during minority, the

age is determined by the court, by inspection of the court ; but,

after full age, infancy or not, when the conveyance is made, it

must be tried by the jury, and nothing can be averred against

the record; which implies that the conveyance must have been

made at full age, or he could not have suffered a common re->

covery, whilst a minor. The whole of this doctrine is an in-

(a) 3 Bur. 1807; 1 Bl. 579; 1 Vent. 51 ; 1 Roll. Abr. 730; 1 Lev. 17.

(b) Co. Lit. 248, 380; T. Rep. 161; 3 Bur. 1794, 1808; 2 Rep. 122;

3 Mod. 214.

(1) See note, page 252.
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fringement of the principles which govern the law of infancy,

though they may seem to be preserved by technical reasoning.

No such practice obtains in the state of Connecticut ; nor have I

learnt that there is any such in any of the states in the Union.

The acknowledgment of a statute, or recognizance, by a mi-

nor, is not void, but voidable ; and must be avoided by an audita

querela, during minority ; for infancy, in this case, is tried by

inspection. Moore, 206. Co. Lit, 380.

If an infant will avail himself of his infancy, when sued on a

contract, he must plead his infancy, and cannot be discharged

of course, as is the case with a femme covert ; his contract was

not void, (a) (1) An infant defendant, against whom a decree in

chanceiy has been made, is bound by it, only by the rules of that

court : he has six months to impeach the decree for fraud or error.

But an infant plaintiff is as much bound by a decree as an

256 adult, (b) unless II his guardian, or procliehi ami, was guilty

of fraud. 2 Vern. 342. Where we find, that when there has

been a decree in chancery against an infant, there must be a

subpoena served upon him, within six months after he comes of

age, to show cause, if any he has, why the decree shall not be

established. (2) When lands are devised to be sold for the pay-

ment of debts, the heir, being an infant, has no day given to

him to show cause against a decree to sell them, unless it is de-

creed that he join in the sale. Pre. Can. 185. (3)

(a) 1 Bos. & Pul. 480; 2 Salk. 531 j 3 do. 625 ; 1 Ver. 295.

(b) 3 Atk. 625 ; 1 Fondb. 75.

(1) It is laid down by Mr. Chitty, that, in an action of assumpsit, infancy

need not be specially pleaded, but may be given in evidence under the

general issue ; 1 Chit. PI. 417 ; though he says it is most advisable to

plead it specially. Ibid. 421. See, also, Wailing v. Toll, 9 John. R. 141

;

Stansbury v. Marks, 4 Dall. 130; Vasse v. Smith, 6 Cranch, 231. But

the infancy of the plaintiff must be taken advantage of, by a plea in abate-

ment. Schermerhorn v. Jenkins. 7 John. Rep. 373.

(2) Thomas v. Gyles, 2 Vern. Rep. 232 ; Jackson v. Turner, 5 Leigh's

Rep. 119; Miller v. Dennis, 3 John. Ch. Rep. 367; Kellsal v. Kellsal,

2 Mylne & Keene, 409; Powys v. Mansfield, 6 Simons' R. 637.

(3) Scholefield v. Healfield, 7 Simons, 667. In cases of a strict fore-

closure of the mortgagee's right, without a sale, the infant has his day

after he becomes of age, but is then strictly confined to showing errors in

the decree. Williamson v. Gordon, 19 Ves. 114.
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Of the liability of Infantsfor Crimes\ and Civiliterfor Torts.

Of his Liability for Fraud in a Contract.

Minors are supposed to want discretion ; and when they are

of such tender years, that they can have no regular exercise of

will, they cannot commit any crime against society, (a) And it

is an universal rule, that infants, who have not arrived to

seven years of age, cannot be punished as criminals ; for they

have no will that can concur with a forbidden act, in contempla-

tion of law.

It is also an universal rule, that when they have arrived to the

age offourteen, they are as capable ofcommitting crimes as adults.

The period betwixt seven and fourteen, is an uncertain period

:

If the infant be doli capax, he is liable to punishment ; if he is

not doli capax, he is not liable. 4 Bl. Com. 23. 337. The pre-

sumption is in favour of the infant ; and the onus probandi de-

volves on the prosecution. Infants, of any age, are privileged

from punishment in certain cases, when that punishment is in-

flicted by statute, and they are not named. The rule is this : If

a statute be made, punishing an offence corporally, infants, who
are above fourteen, are bound, whether named or not. So too,

if the statute declares that such an offence shall be considered

as an offence of a certain description, which offence had been,

heretofore, punished corporally ; infants are bound, although not

named: As when the English statute was enacted, declaring,

that the maliciously shooting cattle should be felony, which

was li only a trespass before ; felony, by the laws of that 258

country, being punishable with death ; in such case, an

infant would be liable to the punishment of felony, if he should

transgress that statute, whether infants were mentioned in that

statute, or not. If the statute punishes corporally an act that

was not an offence at common law, or that was an offence, but

not before punished corporally, and does not constitute it ail.

offence by name, which, by the common law, is punished cor^

porally ; an infant, (if infants be not named in the statute,) shall

not be punished corporally, (b) Tenderness to infants led to this

(a) lHawk. 1. Plow. 19.

(6) Plow. 561. Cro. Jac. 274. Co. JL.it, 247. Po ?
357 f
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construction of the statutes, that minors should not be ousted of

their common law privilege, unless the legislature had expressly

declared that they should be. It is a general rule, that an infant,

at any age, is not liable for a misdemeanor ; which consists in

not doing, what the law commands to be done. Foster, 70. (1)

It is also a rule, that a minor shall not be convicted on his own
confession, without great caution being exercised by the triers.

Where the minor has committed a tort with force, he is liable

at any age ; for, in case of civil injuries with force, the intention

is not regarded ; for, in such case, a lunatic is as liable to com-

pensate in damages, as a man in his right mind. (2)

There is one species of wrong, for which an infant cannot be

liable, until he is doli capax, viz. slander. I find nothing satis-

factory on this subject, as to what age he is liable. By analogy

to his liability for crimes which rests upon his being doli capax,

I should suppose that he would be liable at the age of fourteen.

We find it mentioned in the elementary writers, that he is

liable at seventeen years of age ; and for this, Noyes' Reports,

page 29, are cited ; but that proves nothing more than that an

(1) The nature of the offence committed by the infant is important to

be considered, with reference to his liability to be punished for crimes.

For a notorious breach of the -peace, a riot, or battery, he is liable to be

punished as an adult, as also, if he perjure himself in point of age, or oth-

erwise; but if the charge against him is for a mere non-feasance, in some

cases he will be privileged by his non-age, if under twenty-one, though

above fourteen. So if he be convicted of a disseizen, with force, yet he

shall not be imprisoned for it, because his infancy is an excuse, by reason

of his indiscretion. 1 Rus. on Cri. 2.

(2) Though it is certain that infants are liable in actions ex delicto, still,

it has long been settled, that the act complained of must be wholly tor-

tious in order to charge them ; and that a matter arising ex contractu,

though infected with fraud, cannot be changed into a tort, in order to charge

the infant in trover or case, by a change in the form of action. Jennings

v.Randall, 8 T. R. 326 ; Vasse v. Smith, 6 Cranch, 226. When an infant

hired a horse and gig to go to C. but, instead of going to that place, went to

G., in an opposite direction, and by severe usage, the horse was killed, it

was held that his infancy was a bar to the action. Penrose v. Curren, 3

Rawle's Rep. 351 ; S. P. Wilt v. Welsh, 6 Watt's, 9. Of their liability

for their tortious acts generally, see Loop v. Loop, 1 Vt. Rep. 177; Hum-
phrey v. Douglas, 10 Vt. Rep. 71 ; Peigne v. Suttcliffe, 4 M'Cord's Rep.

387; Miles v. Graham, 4 Bos. and Pull. 140; Homer v. Timing, 3 Pick.

492 ; Bristow v. Eastman, 1 Esp. Rep. 72 ; e contra, Campbell v. Stokes, 2

Wend. 137.
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infant of that age was rendered II liable in an action for slan-

der ; for that was the case of the defendant before the court.

But no rule can be drawn from this report, that he would not

have been made liable at an earlier period ;
as there is no spe-

cial reason that can be conceived of, why he should be liable

at that age, and not before. At the age of fourteen, he is, in pre-

sumption of law, doll cajmx. At this age, therefore, I appre-

hend that a minor is liable in an action for slander.

It is laid down as a rule, in the elementary writers, that an

infant cannot be liable for his fraud in a contract, in a civil ac-

tion 5 and several authorities are cited, to prove this position. It

seems to me, that this position is destitute of principle. Infants

are not liable for their contracts- but may be for their torts.

The contract, and the fraud in a contract, are very distinct things.

On the first, he would not be liable
;
but I cannot conceive of any

reason why an infant, who is doll capax, and commits an injury

by practising fraud, should not be liable to compensate in dama-

ges the person injured. It is a point not to be disputed, that he

is liable to be indicted for a fraud practised in a contract, under

the same circumstances as an adult would be liable. He is lia-

ble, criminaliter ; why should he not be liable, civiliter ? This

doctrine, which I am combating, has not always been cordially

acquiesced in by the English courts. The good sense of Parker

and Trever revolted against it
;
(a) and, not willing directly to

overthrow the established precedents, they say that an infant

should not be admitted to plead infancy, when trading as an

adult, and charged with fraud, (b) At a later period, Lords
Mansfield and Kenyon have both discovered symptoms of dis-

gust with this doctrine. Lord Mansfield says, the privilege of

an infant is given to him as a shield, and not as an offensive

weapon ; and Lord Kenyon says, that an infant would be

liable in an action sounding II in contract, if it arose, ex delic- 260

to, from fraud, a tort. With the support of such respectable

authorities, I shall hazard the rule, that an infant is liable, civ-

iliter, for his fraud in a contract, (c) (1)

(a) 12 Vin. 203. (b) 3 Bur. 1S02. (c) Peake, 223.

(1) The decisions of later times have fully confirmed the rule here laid

down ; and under them, infancy is no longer permitted to protect fraudu-

lent acts. In the case of Ex'rs of Loop v. Ad'rs of Loop, 1 Vt. Rep. 171,

it was held that infancy woidd not protect an executor in the fraudulent

36
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There is a case in Comyn's Digest, 294, title Chancery, which
shows, that when an infant has entered into an agreement, with
a fraudulent intent to derive an advantage to himself, by notful-

filing his engagements, he may be compelled in chancery to

perform it : As when a father was about to make a settlement

of the value of $1000, out of the estate which by law would
descend to an infant, upon the younger son

; the infant promised

the father, if he would desist from making the settlement, that

he would give to the younger son $1000 : therefore, the father

desisted from making the settlement ; and the infant refused to

fulfil his promise, relying upon his infancy to protect him from
fulfiling his contract. But chancery would not suffer him to

avail himself of his fraudulent intention ; and compelled him to

pay to the younger son the $1000.

Where the cause of action arises from contract, an infant can

never be made liable in an action sounding in tort. (a)

261 [[CHAPTER VI.

Of infants being bound by Conditions annexed to a Grant ofan

Office expressly. Whether liable to any annexed Penalty for

Non-fulfilment. Of their being Bound by implied Condi-

tions. Of the law respecting the Prejudices they may receive

from Laches. Of their Ability to hold Offices, whether Judi-

cial or Ministerial. Of their Ability to execute a Power over

Real Estate.

It is a rule of law, that whenever an estate or office is grants

ed to an infant, to which there is annexed a condition, if the

infant do not a certain thing, he shall forfeit the estate or office
;

(a) 2 T. Rep. 335.

execution of his trust. So, too, in Massachusetts, where an infant obtained

goods upon his fraudulent affirmation that he was of age
;
though he

avoided payment of the price, on the plea of infancy, still the vendor was

held entitled to reclaim them on the ground of his never having parted

with property in them. Badger v. Phinney, 15 Mass 359. In a case in

the 12th of Sergeant & Rawle, it was suggested that there might be such

a case of palpable fraud in an infant arrived at an age of discretion, as

would render a release of his right to land binding on him.



PARENT AND CHILD, 261

ihe infant is bound by this condition ; but, if the condition had

annexed any penalty, other than the forfeiture, the infant would

not be bound by this penalty. The grantor may reasonably

require that the estate should return to him, if the things are not

done, the doing of which constituted the consideration of the

grant ; but it is not reasonable that he should have the power of

inflicting a penalty on infants, whose indiscretion might, in such

case, destroy their privilege, (a)

Whenever there is a condition implied by law, that requires

fidelity or skill, an infant is bound by it. (b) This is the case

in the grant of all offices. If^ then, an infant have the grant of

an office, and do not execute it with skill or fidelity, he forfeits

his office. If the condition implied by law, which is annexed

to an estate, works a forfeiture, when the forfeiture is to arise

»from some tortious act of the tenant, an infant is as much
bound II as an adult For instance, the law declares that 262

tenants who commit waste, shall be liable to treble damages,

and forfeit their estate. (c) In this case the infant is bound ;
but

in other cases, if there be no tort committed, where the acts of

an adult will forfeit his estate, an infant will not. If an adult

should alien his life estate, or should alien his mortmain, he for-

feits his estate ;. but an infant would not.(l)

It is a general rule, that an infant shall not he prejudiced by

laches. Aiid therefore it is, when a stranger dies seised of land

belonging to an infant, and the land descends to the heir of the

stranger, the infant's right of entry is not taken away. (2) Yet,

there are a variety of exceptions to this rule in the English law,

most of which can have no existence in the United States.

Where an estate is granted to an infant or his ancestor, and a

condition is annexed to the estate, a non-performance of this

condition will bar him of a right to the land forever, (d)

(a) Co. Lit. 246. (b) 8 Co. 44. Co. Lit. 253.

(c) Plowd. 364. 5 Bac. 474. S Co 4. 1 Roll. Abr. 2S1.

(d) Co. Lit. 246.

(1) By the common law, infants were capable of holding such offices as

did not concern the administration of justice ; but only required skill and
diligence in their execution. Bac. abr. tit. Infancy. E. And if any condi-

tion annexed to such office was not fulfilled, it was forfeited. 3 -Mod. Rep.
224.

(2) Allen v. Sayer, 2 fern. 36a
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Infants are bound by the statutes of limitation, unless their

rights are especially saved, (a) (1)

An infant can hold no judicial office, from a supposed want of

discretion. He can hold a ministerial office ; for this can be ex-

ecuted by deputy
; unless, for the due performance of it, the law

requires that an oath be administered to the holder of the office.

For this reason, an infant cannot be an attorney. In cases where
the office is executed by deputy, the chancellor, the supreme

guardian of all infants, appoints the deputy, (b) In cases where

an infant may execute an office, he is bound by his official acts^

and liable for his defaults ; as when an infant jailor suffers an

escape, he is liable for the escape, (c) (2)

An infant cannot execute a power over real estate, which

263 requires any discretion ; but if the special manner II of exe-

cuting the power, be pointed out in the instrument granting

the power, so that no room is left for the exercise of discretion, an

infant may execute it. (d) But an infant may execute a general

discretionary power over personal estate, if such infant be of suf-

ficient age to bequeath such estate by will.

\
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CHAPTER VII.

Of Suing by Guardian, and when by Prochein Ami. Of the

Liability of Guardian and Prochein Ami for Costs. Of
Infant Defendant's appearance by Guardian.

When an action at common law was brought in favor of an

(a) Pre. in Can. 51S. Cro. Eliz. 636. Co. Lit. 3.

(b) Hob. 325. (c) 5 Co. 17, 3 Mod. 222.

(d) 3 Atk. 69. 1 Vera.. 303. Pow. on Pow.

(1) See Wych v. East India Company, 3 P. Wms. 369 ; St. John v. Tur-

ner, 2 Vera. 419; Griffin v. Griffin, 1 Sch. & Lef. 352.

(2) The statutes of many of the states exclude an infant from holding

a civil office; but the doctrine of the common law is, no doubt, correctly

stated in the text. See Bac. abr. tit. Infancy, and cases there cited. The

office of a clerk of the peace, being merely ministerial, may be held by

him. Crosbie v. Harley,l Alcock & Nap. 431. In New York he is incapable

of holding any civil office. The People v. Dean, 3 Wend. 438. By the

common law, also, he might act as executor, but this right is also taken

away by statute in many of the United States.
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infant, he was obliged to sue by guardian
;
(a) and could not sue

in any other way. But, by the statutes of Westminster, he may
sue by his prochein ami, in certain cases, (b) It is contended by

some, that he may sue by prochein ami in all cases ; but the

authorities teach a different doctrine. If it was allowable for an

infant to sue by his prochein ami in all cases, he might squander

his property in needless suits, in spite of his guardian
;
(c) and,

indeed, it would be wholly destructive of that necessary control

of the guardian over the infant, with which the law has invest-

ed him. I apprehend the infant can never sue by prochein ami,

against the mind of the guardian. The cases in which an

infant sues by prochein ami, are cases of necessity. (1) When
the infant sues his guardian, it must be by prochein ami ; and

also when he has no guardian ; and if his guardian be absent

out of the country, and cannot appear for him ; and when the

guardian so far countenances the suit, that he will not forbid the

infant to sue by prochein ami : but if the guardian will not con-

sent that the suit should be brought, he cannot sue by prochein

ami-. When an infant commences a suit otherwise than by
guardian or prochein ami, the defendant may plead his disabil-

ity, (d) An infant wife may appear by an attorney, appoint-

ed by her husband. The II practice of suing by prochein 265

ami is the same in Connecticut, as in England. I know it

has been questioned by some, whether an action could be brought

in those states where there is no statute to warrant it, by prochein

ami. The answer to this objection is, that the statutes of Eng-
land, as ancient as the statutes of Westminster, which were

enacted long before the emigration of our ancestors to this coun-

try, and applicable to the circumstances ofthis country, have been
considered, with us, as high authority as the common law itself.

The term prochein ami, means any person who claims to ap-

(a) Roll. 225, 250. (b) Co. Lit. 135. Cro. Car. S6.

(c) Hut. 92. Cro. Jac. 640. (d) 2 Rol. 2S7. 2 Saund. 213.

(1; The offices ofguardian and prochein ami are entirely distinct ; and the

privilege of suing by prochein ami, did not exist before the statutes of

Westm. 1, c. 48, and Westm. 2, c. 15 ; and is given only incases of necessi-

ty, as where an infant is to sue his guardian, or is eloigned, or where the

guardian will not sue for him. In all except these special cases, the suit

should be by guardian, and not by prochein ami. Bac. abr. tit. Infancy, K.

In Vermont it has been held, that, although he has a guardian, he may sue

by his next friend, if the guardian do not dissent. Thomas v. Dike, 11

Vt. Rep. 273.
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pear as such for the infant. And any person may sue for an

infant in his name, without his consent ; but the court before

whom the suit is brought, if he be an improper person, or has

brought an improper claim before the court, will dismiss the

suit. (1)

An opinion formerly prevailed, that a prochein ami must be a

relative of the infant; but the law now is, that this is not neces-

sary. 1 Atk. 571. So, a stranger, as prochein ami, may demand,

on behalf of an infant, an account of the guardian before the

infant has arrived at full age.

A guardian and prochein ami are liable for costs of suit, in

case the infant fails in the action, and execution issues against

them ; but, if their conduct were proper in bringing the suit, they

will be refunded their cost, out of the infant's property, (a) But

if the suit were brought wantonly, or ignorantly, they must pay

the cost without hope of reimbursement. There seems to be a

diversity of opinion, whether the successful defendant may not

elect to take execution either against the infant, or his guar-

dian, (b) I take it that the better opinion is, that no execution

for cost, can issue against an infant. For cost came in lieu

266 of the common law amercement of the II plaintiff, profalso
clamore ; and the infant could not be subject to an amerce-

ment ; and of course, could not be liable for its substitute, [c) (2)

On a bill filed by prochein ami, an infant pays no cost. Yet,

{a) Bur. 506, 1026. (b) G. L. E. 87. Cro. Car. 166. Eq. Ca. Abr. 238,

(c) 1 Lev. 708.

(1) Andrews v. Craddock. Abr. Eq. 72. He is answerable for tlie costs

•of the suit, and therefore brings it at his peril. A court of chancery will,

upon its own motion, or upon petition, direct a reference to ascertain

whether a suit, prosecuted for an infant by prochein ami, is for the benefit

uf the infant. The People v. New York C. P. 11 Wend. 164,

.(2) It is said, in Bacon's abridgment, tit. Infancy, K. that the infant is not

liable to costs, but that the prochein ami is ; and ifhe refuse to pay them on

demand, the court will grant an attachment against him. The prochein

-ami, being liable for costs, cannot be examined for the infant. Hopkins \\

Neil, 2 Str. 1026. And his declarations may be given in evidence against

the infant. Slaughter v. Talbot, Barnes, 128. In Price v. Sykes, 1 Ruff

87, it was held that an infant who prosecuted an unjust claim at law, and

thus compelled the defendant to come into equity for an injunction and

•relief, and who then sets up an inequitable defence, must pay costs.

Where the bill of the infant is dismissed with costs, upon a fact, which,

though not known when the bill was filed, yet with due diligence might

have been known, the prochein ami will not be allowed costs out of the

jnfant's estate. Pierce v. Pierce, 9 Ves. 548.
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if he comes of age before the suit is at an end, and will proceed,

he must pay cost ; and if the suit were improperly brought, he has

his remedy against his prochein ami. 2 Pow. 277. I apprehend

the practice in Connecticut, is different : the guardian, or next

friend, is eventually liable for cost, in the same manner as he is,

who gives bonds for the prosecution of a suit. If the infant

prove unsuccessful, execution for cost issues against him
;
and if

it can be satisfied out of his property, this puts an end to any

further proceedings : if it cannot be satisfied out of any property

of the infant's that can be found, the officer who holds the exe-

cution to collect, returns a non-est, as to the property of the in-

fant ; and thereupon, the guardian, or next friend, becomes lia-

ble for the cost, on a scire facias, founded on the judgment

against the infant. If the suit were an improper act in the guar-

dian, and the infant is obliged to pay cost, he has his remedy

against his guardian. Both the guardian and the next friend must

be permitted to appear for the infant by the court, and the court

will inquire into their qualifications to prosecute a suit : (a) this

arises from the anxious solicitude always expressed by the law,

for infants ; that they may not be injured by an improvident

guardian, or next friend. They may, indeed, commence suits

without permission from the court, but they cannot prosecute

them without permission. This is not the law practised in

Connecticut, so far as relates to guardians. No inquiry is made
by our courts, into the qualifications of guardians. Perhaps they

would, if complaint were made by some friend of the infant, that

the guardian was prosecuting a suit to the detriment of the

minor. But no prochein ami I! can appear before our courts, 267

unless he be regularly admitted to appear. It is said, tacit

admittance is sufficient ; if it be, it destroys the whole effect of

the rule.

Where an infant is a joint executor with an adult, he may ap-

pear by attorney appointed by the adult ; but when he is sole

executor, he must appear by guardian, &c. (b)(1) An infant de-

fendant must always appear by guardian ; he can never appear

by prochein ami ; so is the common law, and there is no statute

that varies it. (c) In the case of an infant defendant, or in case

(a) 1 Stra. 304. Do. 709. Latch, 252.

(b) Cro. Jac. 341 ; 1 Vent. 103.

(c) Pal. 225, 250 ; Hob. 266 ; 1 Vent. 185.

(1) Bac. Abr., tit. Infancy, J£.
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of an infant plaintiff, an infant wife must appear by guardian.

Although an infant plaintiff is not liable to cost, an infant defen-

dant is ; and when judgment is had against him, execution

issues against him for cost and damages, (a) When an infant

is sued that has no guardian, no judgment can be rendered

against him, until the court appoint a guardian pro re nata ;

which the court is empowered to do. And, if the minor who is

sued, have a guardian, he must be notified. In such case, when
the guardian is not notified when the writ issues, the suit will

not abate ; but a summons will issue from the court, notifying

him of the suit. If the infant have a guardian before the com-

mencement of the suit, the court may appoint a guardian ad

litem, provided the guardian is out of the reach of the process of

the court ; whether superior or inferior, such court may appoint

a guardian to defend in that suit. (1)

If an infant have a judgment rendered against him, and do

not appear by guardian, it is error ; and the judgment may be

reversed by a court coram nobis, (b) If an infant be sued, and

no guardian be summoned, and indeed he has none, and judg-

ment go by default, still it is error. There seems to be some

great defect in the law ; for in such cases the infant has only to

suffer a default, and- he effectually eludes justice. And in

268 case the infant has a guardian, II and the guardian will not

appear, and there is no compulsory process to make him
appear, yet the judgment, by default, is erroneous. In Connecti-

cut, in the latter case, it has been determined that it is not error,

if the guardian have been summoned, and does not appear. So,

too, it seems as if the law had put it into the power of the guar-

dian to evade the law. By an English statute, when an infant

appears by attorney, and judgment passes for him upon verdict,

the judgment shall stand, (c)

If an infant be sued with others, and judgment be rendered

(a) Stra. 1217 ; 1 Buls. 189 ; 3 Bl. Com. 427 ; 1 Co. 53 ; 2 Lev. 136.

(b) Cro. Jac. 640 j Ycl. 58 ; Carth. 367. (c) Cro. Jac. 441, 580.

(1) Where the infant is sued, and appears by attorney, the plaintiff must

move that the appearance be amended, by the substitution of a guardian.

Hindmarsh v. Chandler, 7 Taunt. 488. It is so well established that, ifan

infant defendant appear by attorney, it is error, that it is deemed unneces-

sary to cite any of the numerous authorities to the point. But when judg-

ment of nonsuit is given against an infant plaintiff, it is no ground of error

that he appeared by attorney. Bird v. Pegg, 5 Barn. & A. 418.
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against them all, and the infant appear by attorney, the judgment

is not only erroneous as it respects the infant, but also as to the

adults, (a) As if A, an infant, an B, an adult, be sued in tres-

pass :—A appears by attorney, and both are found guilty : this

is erroneous as to both ; and will be reversed in toto. It is not

very easy to discover the principle upon which this doctrine is

founded. There seems to be no reason why judgment against

the adult should be reversed, because the judgment against the

infant was erroneous. All that the law demands, would be an-

swered, if the judgment were reversed as to the infant only. If

the law were so that, betwixt the adult and the infant, there was

any obligation on the infant to pay his moiety of the damages, it

would seem reasonable that the judgment should not stand, un-

less it was against both. But there is no such obligation.- If the

plaintiff had sued the adult alone, and had obtained judgment,

this judgment would be valid. There is no necessity that he

should sue the minor ; and if the judgment should be reversed

as to him, it would be in the same situation as if the infant had

not been sued. If the plaintiff, in the judgment, was obliged to

collect his proportion out of both defendants, when a judgment

was against both, it would seem reasonable that the judgment

should not stand, unless it was against both. But II this is 269

not the case : ifthe judgment had been against both, the plain-

tiff, in the execution, could have collected the whole out of the

adult. If,in such case,the adult would have any remedy against the

minor, by compelling him to contribute his share ofthe judgment,

which he has paid, it would seem reasonable that the judgment

should not stand, unless it was against both. But the law is so,

that if the judgment had been against both, and the sum had
been paid by the adult, he would not have any remedy against

his partner, to have compelled him to contribute ; for it was a

judgment founded on a tort. I can conceive of no possible rea-

son, which, on principle, can support the decision of the English

courts. In Connecticut, such judgment is erroneous, only as it

respects the infant. If, in a case circumstanced as the above,

several damages had been assessed against the adult and minor,

each $1000, the judgment against the minor alone would be

subject to a reversal ; for, in that case, the plaintiff could release

the damages against the infant, and take out execution only

against the adult, (b)

(a) Cro. Jac. 287 ; 1 Rol. 776 ;3T.R. 435. (b) Bur. 2022 ; Str. 189, 808.

37
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Of Children, as Legitimate and Illegitimate. Of the Modern
Hide of determining who were Legitimate,' and who not.

Of the effect of an Intermarriage of a Father of a Child, and

the Mother of the same Child, which Child was Illegitimate.

Of the Disabilities under which an Illegitimate Person la-

bors. Of the Place of Settlement of an Illegitimate Child.

Of the Liability of the Putative Father to assist in support-

ing an Illegitimate Child, and of the Proceedings to compel

a Performance of this Duty. Of the Liability of the Puta-

tive Father to save the Town or Parish from being liable to

support such Child, if it should ever become a Pauper. Of
the Proceedings at Law to attain this Object.

Children are legitimate, or illegitimate, [a)

A legitimate child is defined to be one born in lawful wed-

lock, or in a competent time afterwards. An illegitimate child

is defined to be one born out of lawful wedlock. Neither of the

above definitions are accurate ; for a child may be born in wed-

lock, and yet be illegitimate ; as a child born when the husband

could not have had access to the wife, in a competent time pre-

vious to the birth of the child : and a child might have been be-

gotten out of wedlock, and then the parents have married, and

the father have died before the birth of the child, such child

would not have been begotten or born in wedlock ; and yet it

would have been legitimate.''

It was always admitted, that it was possible that a child

271 born in wedlock, might be illegitimate. It was admitted, II in

case there was no access of the husband, and, also, where

the husband is impotent. But the only allowable method of

showing want of access, rendered it almost impossible to prove

illegitimacy from that source. If it could be shown that the

husband was not within the four seas, from the conception of the

child to its birth, it was proof of illegitimacy : But no other evi-

dence was admissible ; not even if it could be proved that the

husband had been confined in a dungeon, for years before the

birth of the child, and had never seen any person but the jailor.

The court could not admit this evidence, as a proof of no access

(a) Co. Lit. 244.
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to the wife ; and, in case of not having been intra quatuor maria,

he must have been absent, not only at the time of conception,

but during the whole time of pregnancy : for, if the husband had

been absent, beyond sea, for five years, and had returned only

one day before the birth of the child, such child would have

been legitimate; and the rule was, if a man should have been

absent from England ever so many years, and, on his return)

should marry, and his wife the next day should have a child,

such child would be legitimate, (a)

These rules, so opposed to common sense, and the rules of

evidence, in other cases, are now abolished ; and illegitimacy is

now proved as any other fact is proved. The question of access

is left to the jury, under all the circumstances attending the case.

Every proof of this kind is admitted in the mass of evidence,

viz. that the mother has cohabited with other men beside her

husband, and has called the child by the name of her paramour,

and the like. (6) The issue of a marriage, null ab initio, are

illegitimate ; as where the husband has another wife living ; as

in England, where there has been a divorce, a vinculo matrix

monii, on account of the canonical disabilities of consanguinity

and affinity. It is true, indeed, that such issue is not bas-

tardized, until a divorce has taken place ; II for, if one of the 272

parties die, either husband or wife, before there has been a

divorce, no inquiry can be made with respect to the validity of

the marriage, (c) In Connecticut, a marriage within the Leviti-

cal degree, (except a marriage with the sister of a former wife,

which is lawful by statute ) is null and void ; and, of course, no

divorce is necessary ; for, in such case, there is no marriage, and

the issue are bastards. (1)

(a) 5 Co. 98; 2 Str. 940; Saik. 129, 123; Carth. 122; Co. Lit. 244;

L. Ray. 395.

(b) 4 T. R. 336 ; Cowp. 594. (c) Co. Lit. 235 ; 1 Bl. Com. 435, 440, 456.

(1) The strictness of the old rule, that legitimacy depended entirely

and conclusively upon the fact of the husband being infra quatuor maria,

was first relaxed in the case of Pendrell v. Pendrell, Strange's Rep. 929,

and since that time the following rule has obtained, co-extensive with the

common law; that where it clearly appears to the jury that the husband

could not have been the father of the child, it is a bastard, though born, or

begotten and born, during marriage. Rex v. Luffie, S East, 193; Heard
v. Heard, 1 Sim. & Stu. 150 ; 1 Turner & Russell, 138, S. C. ; Cross v.

Cross, 3 Paige's Rep. 139; Commonwealth v. Wentz, 1 Ashmead's Rep.

269 ; Commonwealth v. Shepherd, 6 Binn. 286 ; Bury v. Philpot, 2 Mylne
& Keene, 349.
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The wife is not an admissible witness to prove that her htts--

band has had no access to her : she is rejected, on principles of

morality : it is considered to be contra bonos mores, (a) She,

however, is admissible to prove her incontinency. (1) Both

husband and wife are witnesses to prove the fact of marriage,

and the time when, and, also, the time of the child's birth ; which

may be conclusive evidence as to the child's illegitimacy;, for,

if the child were born before marriage, it is a bastard. (2) The
declaration of either of the parents, respecting the legitimacy or

illegitimacy of their children, may be given in evidence after

their death ; but not whilst they are living. So, likewise, their

evidence, given on a bill in chancery, between third persons, in

which they stated any fact that proves the illegitimacy of their

child, is good evidence after their death, (b) So, too, common
reputation, inscriptions on tomb-stones, family registers, are good

evidence of marriages, births and deaths, and where these events

take place, (c) Where there has been a divorce, a mensa et

thoro, and a child is begotten, and born after the divorce, the

presumption is, that it is a bastard ; for the law will suppose,

unless there is evidence to the contrary, that the decree of the

court, by which the parties have been divorced, has been

obeyed. (3) But this presumption may be rebutted, by showing

a connection betwixt the husband and wife; but if, after a volun-

tary separation, a child be begotten and born, the presnmp-

273 tion is, that the II child is legitimate. But this presumption

may be rebutted also, (d) It may be good policy thus to

determine, that obstacles may be thrown in the way of volun-

tary separations ; but this presumption, it seems to me, does not

(a) Cowp. 594 ; B. N. P. 112. (b) Cowp. 595. (c) Cowp. 494..

(d) 4 T. Rep. 356 j Salk. 123; 7 Co. 12, 16; Str. 925-.

(1) In Pennsylvania, she is admitted to prove the criminal connection

with her, on an indictment for fornication and bastardy, but not to prove

the non-access of her husband. Commonwealth v. Shepherd, 6 Binn. 283

;

and see Rex v. Luffie, 8 East, 202; Rex v. Lubbenham, 4 Term R. 254;

Rex v. Kea, 11 East, 132.

(2) Starkie's Ev., P. 4, 223 ; Lomax v. Lomax, coram, Lord HardwicR-

there cited.

(3) 1 Salk. 123. And where, after a divorce, a vinculo, the parties again

intermarry, the issue of the marriage are said to be unlawful. Inh. of

West Cambridge v. Inh. of Lexington, 1 Pick. Rep. 506 ; Inh. of Medway
v. Inh. of Needham, 16 Mass. Rep. 157.
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rest on any probability of the fact. In most countries in Europe

the civil law respecting legitimacy of children, has been adop-

ted ; and, by that law, if a child be begotten and born before

marriage, if the parents afterwards intermarry, the child is legit-

imate. But by the English law, and by our law, such child,

notwithstanding the marriage, is a bastard, (a) (1) If the birth

of the child be after the marriage, although it was begotten be-

fore, yet it is legitimate. If a child be born after the marriage

is dissolved by the death of the husband, the rule is, if it be born

after the usual time of gestation, it is a bastard, (b) This time

has been usually deemed to be forty weeks ; but circumstances

may attend the case, which will carry it, in some instances, be-

yond that time. (2) Whether these circumstances have existed

in any particular case, will be learnt by the court from gentle-

men of. the medical faculty, (c) That it should be an universal

rule, that if the child be born within the forty weeks, it is legiti-

mate, is not reasonable. In case of sudden death, when the

husband dies in full health, the conclusion is just ; but it often

happens, that the husband is rendered imbecile, by sickness, a

long time before his death. I should suppose that any circum-

stance of this kind might be given in evidence, to evince the

illegitimacy of the child.

It has been frequently laid down in the elementary writers^

that if the time when a child is born, be more than forty weeks af-

ter the death of the husband, such child is illegitimate. See Har-

grave's Notes, Co. Lit. 129, from which it satisfactorily appears^

that the time of pregnancy may, in some cases, be of longer

duration II than forty weeks ;
although such greater duration 274

affords strong presumption against the legitimacy ofthe child.

When a wife marries immediately after the death of the hus-

band, and has a child born, so that, by the rule, it might be the

child of either husband ; it is said, that the child, when of age,

may elect which husband he chooses for a father : (d) but evi-

dence may always be adduced to show which of them was pro-

(a) 6 Co. 65 ; 1 Bl. Com. 454, 456. (b) Cro. Jac. 541.

(c) Co. Lit. 125. (d) 1 Bac. 312.

(1) In Vermont, it is declared by statute, that, where the parents of au

illegitimate child shall intermarry, after the birth of such child, it shall, if

recognized by the father as his child, be considered legitimate, and be ca-

pable of inheriting. Rev. Stat. Vt. 1839, p. 292.

(2) The civil law, and the code civil, fixed the three hundredth day ae

the uliimum lempus gestationis. Dig. 38, 16, P. 11 ; Code Civil, art. 312,
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bably his father. Such an extraordinary case can very seldom

happen. There is, in the English law, a very singular doctrine

on this subject of illegitimacy. It is the case of bastard eigne,

and mulier puis?ie, i. e. when the parents have a child born

before wedlock, and one after, (a) The former is called bastard

eigne, and the latter, mulier puisne. If the bastard eigne should

enter on the real estate of the deceased father, and continue seis-

ed until his death, and the estate should descend to his issue
;

the mulier puisne, or his issue, can never call in question the

legitimacy of the bastard eigne.

A bastard cannot inherit to any person
; (6) and for this pur-

pose, he is considered as not related to any person. He is said

to bejilius nullius, and having no inheritable blood. This doc-

trine cannot be founded ' on the supposed uncertainty of the

father ; for the law is the same, when the father acknowledges

him to be his son, or intermarries with the mother, which fur-

nishes the strongest evidence that he is his child. But he can

no more inherit to his mother, than to his father ; and, in that

case, there is no uncertainty. I apprehend this rule to be partly

founded in that anxiety which the law every where exhibits, to

secure domestic tranquility, and partly in policy, to discourage

illicit commerce betwixt ,the sexes. If a bastard might inherit

either to his father or his mother, where they had married, and
had a family of children, it might be a great source of do-

275 mestic uneasiness. Sarah II was not willing that Ishmael

should inherit with Isaac ; but, incases where the mother

does not marry, and where the parents intermarry, this reason

ceases: and yet such persons cannot inherit upon principles of

policy
;

(c) neither can any person inherit to him, except his

issue.

This is the necessary consequence of the maxim, that he is

Jilius nullius; for all other kindred but his children must be traced

through a common ancestor to him and the relations. But he has

no ancestor : he, therefore, can have no relatives in the ascending,

or collateral line : and if he should die intestate, without any
issue, no person could lay claim to his estate. It has been con-

tended in the state of Connecticut, that whatever reasons might

exist in favor of the law, as laid down in cases in general, that

none existed why a mother of an illegitimate child might not

inherit the estate of such child, who died intestate, and without

(a) Co. Lit. 244. 3 Law. 410. 1 Rol. 604.

(b) Carth. 365. Ld. Ray, 68. (c) 1 Bl. Com. 459.
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issue. But it has been determined by the superior court, that

she cannot inherit ; and this judgment was affirmed by the su-

preme court of errors. (1)

An illegitimate child can purchase by his acquired name ;
but

can take nothing, unless by that name which he has acquired

by reputation : By that, he can be grantee, or devisee, (a) If an

estate be devised to the eldest son of J. S., and he has a bastard

son, who is his eldest son, he cannot take ;
neither could he take,

if J. S. had no other son, if it had been devised to him by a name
that he had acquired by reputation, with additional designation

of the son of J. S.: it would not have prevented the devise from

taking effect. A bastard cannot take by the designation of child

or issue of such a person, (b) If a contingent remainder be lim-

ited to the eldest son of J. S., legitimate or illegitimate, J.-S. hav-

ing no legitimate son, yet a bastard, though the eldest son,

cannot take ; for the remainder-man, in such case, must take at

his birth
;

(c) and at that time, he has not acquired the

reputation of the II son of J. S. This cannot be obtained but 276

by the continuance of time.

It is said, that such a limitation, to the eldest son of a woman,
is good; for that, at the birth, he acquires a reputation of being

her son. But such limitation of a contingent remainder, must be

potentia propinqua ; whereas the possibility of a woman's hav-

ing a bastard, is potentia remotissima. The opinions in the

books differ ; but I apprehend the rule alluded to is decisive of

the question. In opposition to this doctrine, we find it laid

down in Moore, 10, that a devise, by mother or father, to his or

her children, of goods, will entitle bastard children to take. I

cannot conceive that this idea is admissible by the common law.

(a) Co. Lit. 3. Pow. on Dev. 313, 338. (b) Co. Lit. 3 ; 6 Co. 65.

(c) Co. Lit. 3. Cro. El. 570. 1 Pow. 529.

(1) In Vermont, by the Revised Statutes of 1839, it is expressly provi-

ded that illegitimate children shall inherit the estates of their mothers, and

mothers the estates of their illegitimates. Rev. Stat. Vt. p. 292. And ac-

cording to a writer of high authority, such is the law in Connecticut, Vir-

ginia, Kentucky, Ohio. Indiana, Missouri, Illinois, Tennessee, North Car-

olina and Georgia. 2 Kent's Com. 212. In New York, the estate of an

illegitimate intestate descends to the mother and the relations on the part

of the mother. In all the States/except those named above, they are believ-

ed to be subject to the common law disqualifications. In Massachusetts,

neither the mother, nor her relations, can inherit his estate. Cooley v. Dew-
ey, 4 Pick. Rep. 93.
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It is not strange, that, in bequests of personal property, which

fall within the jurisdiction of the ecclesiastical courts, we should

find an inclination to adopt the rules of the civil law, for which

they always have had a predilection : but I discover no inclina-

tion in the courts of common law, to vary from the maxim, that

a bastard isfilius nuttius, and all its necessary consequences, (a)

This maxim is the foundation of the rule, that the place of the

birth of a bastard, is the place of his settlement. In other cases,

the settlement of the father, and, as the case may be, the settle-

ment of the mother, is the settlement of their children ; for, in

the view of the law, such child has neither father nor mother,

from whom there can be any derivative settlement.

In Connecticut, the Superior Court has decided, that the settle-

ment of the mother is the settlement of the illegitimate child.

To the common law rule there are exceptions. If the mother

be sent from one parish to another to a jail, which is in another

parish, and there an illegitimate child is born of her body, the

child's settlement will be in the parish from which the

277 mother was II sent, (b) If any fraud be practised by a

parish, in sending a woman pregnant with a bastard child

into another parish, or procuring her to go there, that her chil-

dren may be born in another parish ; such child when born, is

settled in the parish from which the mother was sent. If a

woman have a bastard child born in a parish, under such cir-

cumstances as fall under the description of a travelling beggar,

she may be apprehended and sent back to her place of settle-

ment ;
and that shall be the settlement of such child : but if she

was settled in one parish, and residing in another, bona fide, and

there has a bastard child ; the place in which the child is born,

is the place of its settlement. Whilst a pauper illegitimate child

is, during infancy, with its mother for nurture, in a parish where

it was not born, it must be supported where it was born. Doug.

7. The maxim so often alluded to, does not hold in cases of

marriages within the Levitical degrees, and also in those cases

where the consent of parents is necessary to contract marriages.

It seems, the consent of the mother of an illegitimate child is

necessary. The subject of marriage has always been very

much under the control of the ecclesiastical courts, who are

governed by the principles of the civil law, whence this doc-

(a) Salk. 429. 1 Bl. Com. 362, 451.

(b) 1 Bl. Com. 459. Salk. 121.
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Irine has been transplanted into the English system of juris-

prudence. (1)

In England, the putative father, and the mother, by certain

statutes, are bound to maintain the illegitimate child : compul-

sory means are adopted against them both. See the statutes of

Elizabeth and George II. on this subject. The mother, in that

country, has no power to compel the father to support the child

;

but this is done by the parish officer. In Connecticut, a statute

puts it into the power of the mother to compel the father to

assist her in maintaining the child. This is effected by II a 278

suit founded upon that statute, which is sui generis. The
principle on which it proceeds, is to compel both parents to support

the child equally; and the judgment of the court assessing a

sum against the putative father, is in conformity to that idea.

The support furnished by the father, is for four years, and one

half of the childbed expenses. When a woman is pregnant with

a child, which will be a bastard when born, she presents a com-

plaint to some magistrate, in which she charges some person, on

oath, with being the father of the child : on this a warrant issues,

as in criminal cases, to bring such person before the magistrate

forthwith, to be examined respecting the aforesaid charge. The
object of the suit is wholly civil ; but the proceedings are

altogether in a criminal dress. The magistrate proceeds to an

inquiry into the facts ; and if he judges that there was no ground

for the complaint, he dismisses the person charged. If he

believe that the putative father ought to be tried, he binds him
over to the county court of the county in which the complainant

lives; which court has final jurisdiction in the case. The

(1) In Vermont, under the statute of 1801, an illegitimate child, living in

a town, other than the place of its birth, with its mother, until four years

of age, did not gain a settlement by residence, though not warned out.

Manchester v. Springfield, 15 Vt. Rep. 332. But now, by the statute of

1839, illegitimate children follow and have the place of settlement of their

mother. In Pennsylvania, it seems that a bastard's settlement is at the

place of his birth, except when the mother is removed from one place to

another, by . collusion ; or when the child is born, pending an order of

removal appealed from ; or while the mother is in actual custody of the

law. Philadelphia v. Bristol, 6 Serg. & Rawle, 565. In Massachusetts,

also, they follow and have the settlement of the mother. Chelsea v. Mai-

den, 4 Mass. Rep. 131 ; Petersham v. Dana, 12 Mass. Rep. 429 ; Andover

v. Canton, 13 Mass. Rep. 547 ; Newton v. Braintree, 14 Mass. Rep. 3S2.

38
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magistrate has no right to decide the point betwixt the parties;

but is a court of inquiry, like a grand jury. At the trial of the

case, both at the time of inquiry before the magistrate, and on
the trial before the court, the complainant is a witness from

necessity ; although she is interested in the events of the prose-

cution. The testimony of the complainant is not conclusive

;

but it turns the burthen of disproving the charge, upon the

defendant, which he may do by any kind of evidence that would
be admissible in other cases. The process, it has been observed,

is criminal
;
yet depositions, which, by the law of Connecticut,

are admissible in civil cases, but not in criminal, are admissible

in trials of this kind. From the language of our statute,

279 (which see,) it would II be natural to conclude, that the

complaint before the magistrate ought to be made before

the birth of the child : but it has been settled by the court, that

a complaint may be made after the birth. This gives the com-

plainant, who may be at a loss who was the father of the child,

an opportunity to make her charge with more precision, than if

she were obliged to complain before the birth ; an advantage

given her, that the statutes never contemplated. By the statute,

it is an indispensable requisite, to entitle her to any aid, that she

make discovery of the father at the time of her travail : unless

this be done, she must fail of a recovery of any thing, to aid her

in the support of the child. No evidence, not even the confes-

sion of the man whom she charges, can supply the want of it.

This has always been considered as a proper and salutary check

upon the complainant. She must also have continued constant

in her charges, both in and out of court. When judgment is

rendered in her favor, it is for the whole sum that the court

assesses for the four years : this sum is divided into sixteen equal

parts only ; the first also includes in it the one half of the child-

bed expenses : an execution issues quarterly for a sixteenth part

of the whole sum only ; the first execution includes also the

childbed expenses, as before stated. If the child dies before the

expiration of four years ; in such case the executions are stayed,

At the time that the judgment is rendered in favor of the woman,

there is also a judgment of the court, that the putative father

find securities to pay the sum assessed, and also to secure the

town against maintaining the child if ever it should become a

pauper. Whenever the expense of maintenance is increased

beyond what is usual, by sickness, or any accident, upon appli-

cation to the court, there will be a further assessment ; and

280 this will be divided into as I! many parts as remain, and be
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added to the quarterly executions as they issue. When the

putative father is arrested, he finds surety to appear at court,

and abide the final judgment ; and this surety is holden one

year after the last execution issues. If the child be not born

at the time of the session of the court, the court continues the

case, and takes a renewal of the bond. If the mother of the

illegitimate child die in a state of pregnancy; or the child

be dead when born; or the mother suffer an abortion; it

is said that the putative father is discharged. I see no reason

why he should be discharged from his moiety of the childbed

expenses, when the child is born dead. If the mother marry in

this situation, it is said that the putative father is discharged from

maintaining the child, and that the husband could not be joined

with his wife in prosecuting the claims against the -putative

father. The principle on which this doctrine is founded, I do

not discover. If, indeed, the old law were in force, that a man,

who married a woman pregnant by another man, was indeed

the father of the child with which she was pregnant ; such hus-

band ought to maintain such child without aid from any person
;

for all parents are, by common law, bound to maintain their

minor children : But it is now perfectly Understood, that such

proof may be procured, as will infallibly prove that a child born

in wedlock may be a bastard child ; and if the putative father

be not obliged to be at one moiety of the expense, how is the

child to be supported 1 The mother, by law, is to be at one half

of the expense. The husband is obliged to perform the duties

of the wife, but nothing more. It follows, of course, that the

putative father must be obliged to furnish one half of the support*

There is as much reason why the putative father should support

his child in this case, as in any other case ; and I can con-

ceive of II no technical difficulty, that should prevent the 281

husband from joining with the wife in prosecuting their

claim, any more than any other. Before the marriage, she was
vested with a right to have a sum of money assessed against

the putative father ; and upon marriage, this right, with all

others of a personal nature, are placed in the power of the hus-

band to vindicate in a suit, in his and the wife's name.

If the mother of a bastard do not prosecute the father, the

selectmen of the town may, for the purpose of compelling him
to give security to the town, that the child shall not be charge-

able to the town. On this suit, no sum is assessed for the sup-

port of the child. The object of the law is to procure indemnity

as aforesaid, for the town. If the mother have begun a prose-
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cution, and withdraw it, the selectmen may enter their names,
and thereby procure security to the town. A question has been
agitated before the courts in this state, whether, on the prosecu-

tion by the selectmen, the mother was compellable to be a wit-

ness. It has been settled by the supreme court of errors, that

she is. It was urged in that case, that she could not be com-
pelled to criminate herself. That argument is without weight.

The fact that she had a child, had already criminated her ; and
nothing that she could say would add to it. On that ground, I

have no doubt of the correctness of the decision of the court , but

I very much doubt of the propriety of this compulsion. It may
often happen that this may prove a source of domestic discord.

The detecting of a husband or a father on such an occasion, may
embitter the lives of him and his wife : it may prove the sever-

est mortification to, and the disgrace of an amiable family, to

have the shame of their father published to the world : it is

involving the innocent and virtuous in all the consequences

282 of the guilt II of another ; not for the purpose of establishing

the certain rights of others, but merely to preserve the pos-

sible contingent rights of a town, or parish.

What the mother has said, before the magistrate, on exami-

nation under oath, is admissible after her death, to support

the suit by the selectmen. The trial of these cases is by the

court, without the intervention of a jury. This arises from the

particular phraseology of the statute. (1)

(1) Statute provisions, for the protection and support of bastard chil-

dren, exist in most, if not all, of the United States. The following brief

summary will serve to show the mode of procedure in some of them, to

ensure to the illegitimate the same protection which would have been his

due if born within the pale of lawful matrimony.

In Vermont, the manner of charging the putative father of a bastard

child with its maintenance, does not differ materially from that of the state

of Connecticut. The mother, either before or after delivery, makes com-

plaint, in writing, and on oath, before a magistrate, charging the putative

father with having gotten her with child ; warrant is issued thereon, the

person charged is apprehended, and compelled to enter into bonds for his

appearance at the higher court. In that court, the cause is tried upon the

issue of not guilty, and if the putative father is adjudged guilty, the court

charges him with the support of the child in such proportion as it thinks

proper, and also with the payment of a just proportion of the expenses al-

ready accrued. The proceeding, before the magistrate, is wholly ex parte,

nor can the mother be put upon her oath after having sworn to the original

complaint, until one month after her delivery. If the mother neglects to
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Of the Liability of Parents to support their Children, after

they are offull Age, in the event of their becoming Paupers.

Of the Liability of Children, after they are of full Age, to

support their Parents, in the event of their becoming Pau-
pers. Of the Non-Liability of the Husband of a Daughter,

although the daughter would be liable if she icas unmarried,.

Of the Parent's Right to govern, and being liable to the

Child in an Action for immoderate Correction, and what

Correction ought to be considered immoderate.

By the common law, it is the duty of parents to support their

minor children. 1 Bl. Com. 446. This duty is founded on the

proceed against the putative father, and if the child is likely to become

chargeable as a pauper, the overseer of the poor may conduct the prose-

cution ; and, after he has assumed its control, no compromise with the

mother will be binding. The mother is a competent witness, unless ren-

dered incompetent by a conviction for some crime, which would, by law,

disqualify her from being a witness in any other cause. -She may, there-

fore, testify to the confessions of the putative father. Mather v. Clark,

2 Aik. Vt. Rep. 209. Testimony is not admissible to show that she was
reputed to be a common prostitute, at the time the child was begotten.

Morse v. Pineo, 4 Vt. Rep. 2S1 ; Spears v. Forrest, 15 Vt. Rep. 435.

A married woman cannot sustain a complaint for bastardy, for the pur-

pose of compelling the father of a child, begotten and born during cover-

ture, to contribute to its suppart, even by showing a total want of access

of the husband, such a case not being provided for by the statute. GafFery

v. Austin, 8 Vt. Rep. 70. But such prosecution may be sustained by the

overseer of the poor in the name of the mother, though the mother, after

the birth of the child, was married, and, at the time of the prosecution, was

a feme covert; her husband joining with her in the written request for a
warrant. Sisco v. Harmon, 9 Vt. Rep. 129.

In New York, the mother or putative father of an illegitimate is charge-

able with the support of it in such a way as two justices of the county

shall think meet ; and the goods, chattels, and real estate of the parents

are seizable for the support of such child, if the parents have absconded.

The reputed father is liable to arrest and imprisonment, until he gives se-

curity to indemnify the town chargeable with the maintenance of the child.

Rev. Stat. N. Y., vol. II, p. 640, 656.

In Ohio, this duty of compelling the putative father to support the ille-

gitimate child, devolves upon the common pleas. Stat. Ohio, 1S31. And
it must appear in the complaint that the mother is an unmarried woman,
and a resident of the state of Ohio. Edwards v. Knight. 8 Ohio R. 375.
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law of nature. Whoever has been the instrument of giving life

to a being incapable of supporting itself, is bound by the law of

morality to support such being, during such incapacity. Ld. Ray.

500. When such incapacity ceases, the obligation is at an end.

To prevent uncertainty on this subject, the law has fixed the

time of minority until the child arrives at the age of 21 years.

It is, then, the absolute duty of the parent to maintain his child

until he is 21 years old. In ordinary cases, the incapacity of the

minor has then ceased in fact, as well as in presumption of law
;

la Indiana, the complaint is in the name of the state, under the oath of

the mother, and filed in the circuit court. Woodkirk v. Williams, 1 Blackf.

Rep. Ill ; Dickerson v. Gray, 2 ibid. 230. If the respondent does not ap-

pear and answer the complaint, the court is empowered to proceed in his

absence ; and, after issue found against him, may render judgment against

him for such sum or sums of money, as it may deem proper, for the sup-

port and maintenance of the child, and for costs ; but not for damages for

the seduction of the mother, or expenses of her lying-in,—they being the

objects of a different kind of prosecution. Allen v. The State, 4 Blackf.

124. It must appear, in the complaint, that the mother was unmarried,

and a resident of the state. Smith v. The State, 4 Blackf. Rep. 188. But

the statute, giving the right to the mother to make complaint, has no ref-

erence to the place where the child was born. Cooper v. The State,

4 Blackf. 316.

In Illinois, nearly the same provisions exist. The statute, authorizing

proceedings in cases of bastardy, was intended to enable the mother of an

illegitimate to compel the father to contribute to its support. When he

acknowledges his obligation, and voluntarily stipulates to perform that

which, by law, he may be compelled to do, the ends of justice are attained

by enforcing his undertaking. Coleman v. Frum, 3 Scammon's Rep. 380.

The proceedings authorized by statute, in Massachusetts, are quite

analogous to those in the state of Vermont. An examination of the fol-

lowing cases will afford the student an insight into the method of proceed-

ing, and liability of the father, in this state. Johnson v. Randall, 7 Mass.

Rep. 340 ; Merrill v. Prince, 7 ibid. 396 ; Commonwealth v. Clark, 2 ibid.

156; Commonwealth v. Cole, 5 ibid. 517; Woodcock v. Walker, 14 ibid.

386.

In Pennsylvania, the practice is, for the court, on a conviction of bas^

tardy, to make an allowance for lying-in expenses, and to direct the pay-

ment of a gross sum for the support of the child, from its birth to the time

of rendering judgment ; and when the person, who has borne these ex-

penses, is dead, the money may be awarded to his representatives. Sheffer

v. Rempublicam, 3 Yeates' Rep. 39. Notwithstanding a pardon of the

crime of adultery, on a conviction for adultery and bastardy, the court

may proceed to make an order for the maintenance of the bastard child.

Duncan v. The Commonwealth, 4 Serg. & Rawle, 449.
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and with it ceases all moral obligations on the part of the par-

ent, unless the child is, in fact, unable to maintain himself at

the expiration of that period. During this period of infancy, the

parent can never discharge himself from his obligation to sup-

port the child, by showing that the child was able to sup-

port himself; but he II may do it by showing his own ina- 284

bility to support him. (a) If the child be an adult, the

parent is liable for his support, if he be unable to support him-

self; but in this case, the parent may discharge himself from all

liability to support his child, by showing that the child is able

to support himself. This duty of supporting adult children is,

in England, enforced by a statute of Eliz. ; and similar statutes

have been enacted in most, if not all, the States in the Union.

The statute of this State makes it the duty of parents to support

their children
;
and grand-parents, their grand-children ; chil-

dren, their parents ; and grand-children, their grand-parents.

This statute imposes on such relatives, obligations unknown to

the common law. In the construction of our statutes, I have un-

derstood, that when a parent is able to support his pauper child,

no aid is to be called for from their grand-parent ; and so, too,

when the child is able to support the parent, no aid is to be re-

quired of the grand-child. The English statute does not include

grand-children. All, both male and female, with an exception

hereafter mentioned, are bound to support their parents, if they

be of ability ; and they will be assessed, where there are a num-
ber able, in proportion to their ability, without any reference to

the property which they have received from their parents. One
child may have received a good estate from his parent, and now
be poor ; whilst another, who has received nothing from his pa-

rent, may be in affluent circumstances. The ability to support

is the only thing which governs in the quantum of assessment

;

and I apprehend this will not be in exact proportion to the prop-

erty owned. One may possess an estate of £1000 ; but his nu-

merous family prevents his increasing his estate ; whilst an-

other, with the same estate, unincumbered with the expenses of

a numerous family, is of greater ability to support his pa-

rent. (1) When a man marries a wife, having II children, 285

the husband takes upon him, during coverture, all the obli-

(a) 3 Atk. 390; 1 Vez. 160; 1 Bl. Com. 448.

Cl) This liability of the father to support his adult child is created by

statute in Vermont. Rev. Stat. Vt. p. 104. Nor does the liability stop at

the father. The kindred of any poor person, in the line of father or grand-
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gations that lay on his wife : he took her cum onere. 1 Bl.

Com. 44S. If, then, she were able to maintain her children,

when he married her, he is bound to maintain her children : If

she were not able, he is not bound ; for it is not a natural duty

that he should support the offspring of another man ; and by the

law of Baron and Femme, when coverture ceases, his liabilities

on account of his wife cease also.

I know that it has been a received opinion, that an husband

in Connecticut is obliged to support his wife's children by a for-

mer husband, if he be of ability to do it, whether she was able

at the time of marriage or not, to support her children. Such

an opinion is destructive of the symmetry of the law, as it

respects the liability of the husband to perform the duties of the

wife. It is opposed to the construction of the English statute,

which had received a construction long before our statute was

enacted. So that it is a fair presumption, that our legislature,

when they enacted our statute, were perfectly satisfied with the

construction given to the English statute. If they had intended

to have made so important a variation, it is but reasonable to

suppose that they would have expressed it in language that could

not be mistaken. (1)

father, mother or grandmother, children or grandchildren, by consanguin-

ity, living within the state, and being of sufficient ability, are bound to sup-

port such pauper, according to their respective ability. The county courts

have power to assess the expenses ofsuch support, in an equitable propor-

tion, upon the kindred. In New York, similar provisions exist ; and if the

father, or mother, being a widow, abscond, and leave their children a pub-

lic charge, their estate is liable to sequestration, and the proceeds will bo

applied to the maintenance of the children. Rev. Stat. N. Y. vol. I. p. 614.

But, in this state, the provisions seem to extend only to the father and

mother. Prior to the enactment of the revised statutes, the provisions of

the statute of 43 Eliz. were in force, extending the liability to grandparents

and grandchildren. In Massachusetts, the provisions of 43 Eliz. have

been enacted ; limited, however, to parents and children. Rev. Stat. Mass.

1835. In several of the other states, this statute has been enacted in all

its provisions. Stat. Conn. 17S4, p. 98, and of 1838, p. 363; Stat, of S. C.

1712 ; 2 Bailey's Rep. 320 ; 4 N. H. Rep. 162.

(1) The law upon this subject is now understood to be this: that if the

husband take the wife's child by a former marriage, into his family, he is

considered as standing in loco parentis, and becomes subject to the same

duties towards him, as towards his other children, as long as the child

remains in his family ; for by the act of taking him in, he holds him out

to the world aa a part of his family. Stone v. Carr, 3 Esp. Cas. 1 ; Lord
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It has been decided, both by the English and our courts, that

a husband is not bound to support the wife's parent or grand-pa-

rent, (a) This is opposed to general principles
; for his wife

was liable to support them before marriage ; and, of course, upon

general principles, he would be obliged to support them after

marriage. But the general principle is made to yield to the

supposed superior strength of a principle of domestic policy,

which governs in this case, that family discord may be prevent-

ed. In Connecticut, the mode of enforcing this duty, is by

an application to the county court, to call all parties II before 286

them, inquire, and assess the sum that is to be paid by each.

This memorial may be made by any relatives concerned, or by
the selectmen of the town, who, by our law, are overseers of

the poor ; or, indeed, by any neighbor, when this duty is neglect-

ed by all who ought to perform it. When the sum is assessed,

security is given to abide the order of the court, which is to pay
quarterly. If security be not given, the court will issue quarter-

ly executions against each of the parties, in favor of the appli-

cant, who becomes trustee of what he collects, for the benefit

of those on whose account the application was made. When
the children are minors, and the parents will not support them,

an action at common law lies against such parents, by any per-

son who supplies the children with necessaries. So too, where

one child, among several, supports his pauper parents, without

application to the court for an assessment, he may maintain an

action against each of his brethren, or sisters, who refuse to bear

their proportion of the support.

Protection is, also, a duty of parents towards their children.

(a) 2 Buls. 345. Stra. 190.

Ellenborough, in Cooper v. Martin, 4 East, 82. The construction given

to the statute of 43 Eliz., it is true, did not make him liable ; for that ap-

plied only to relations by blood. Tubb v. Harrison, 4 Term. Rep. 118. And
under this statute, it has been held that the husband is not liable for the

expense of the maintenance of his wife's mother. Gay v. Ballou, 4 Wend.
Rep. 403. The statute of 43 Eliz. has since been altered, in England, by

statutes 4 & 5 W. IV. c. 76, sec. 57, by which the person who marries a

woman, the mother of legitimate or illegitimate children, becomes liable

to maintain them as a part of his family. It is the opinion of Chancellor

Kent, that if the wife has separate property, a court of chancery would,

in a proper case, make an order charging that property with the necessary

support of her children and parents. 2 Kent's Com. 192.

39
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This duty is enjoined by municipal law, no further than what
respects their obligation to support them. It is allowed, in some
cases, that the parent may maintain his child in a law suit. All

persons are forbidden to do this for a stranger. The parent may
justify a battery, in favour of a child ; that is, he may do all

in defence of his child, in such case, as the child may do. A
stranger may do nothing more that what is necessary to prevent
others from fighting ; but the parent may take sides with the
child.

Education of children to some useful employment ; the in-

struction of them in reading their own language, so as to be able

to read with propriety, that they may be able, for themselves,

2S7 to search the scriptures of truth, || and from them learn the

revealed will of God, is a duty, which is not enforced by the

law of England, any farther than that overseers of the poor

have, by statute, a power to bind out the children of paupers to

masters, where they may receive a proper education. By the

laws of Connecticut, all parents are bound to teach their children

to read the English language well ; and the law concerning cap-

ital offences. Nothing more is intended by this clause, than
they should learn what offences are capital. If they have not

sufficient ability to do this, they are obliged to teach their chil-

dren some orthodox catechism. Whatever might have been

meant by our ancestors, who enacted the law, by the terms or-

thodox catechism, it is now understood to be some catechism

approved by that denomination of Christians to which the pa-

rents belong ; and if the parents will not teach their children in

such manner, the selectmen of the town are enjoined to take

their children from their parents, and bind them out to proper

masters ; where they will be educated to some useful employ-

ment, and will be taught to read and write, and the rules of

arithmetic, so far as is necessary to transact ordinary business. (1)

(1) The common law has left it almost optional with the parent, to dis-

charge this duty toward his offspring or not ; though perhaps none of its lax-

ities has been less abused in the United States, and especially England,

than this. In some of the European States, his duty to educate his child,

has been made a matter of legal compulsion : a system which, though

intended for the good of the child, is not productive of as beneficial

results as might be anticipated. In New England, poverty debars no one

from the advantages of a common school education ; and the general infor-

mation, and industrious habits of her poorer classes—the direct results of

a liberal common school policy—present a striking contrast to the ignor-

ance of the lower classes of foreign immigrants which are annually thrown
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Males are to be bound out until they are twenty-one years of

age, and females, until eighteen years of age. This law has, by

some, been branded as tyrannical, and as an infringement of

parental rights. It is not the object of this work, to enter into

any defence of any particular law, but, I have no doubt, that

this law has produced very astonishing effects ; and to this, is to

be attributed, that general knowledge of reading and writing so

observable among the people of this state. For twenty-seven

years of my life, I was in the practice of the law. During this

period, in all the business which I transacted, I never found but

one person that could not write, and was obliged to make his

mark.

The parent has a I!
right to govern his minor child ; 2S8

and, as incident to this, he must have power to correct him.-

The maxim is, that he has power to chastise him moderately.

The exercise of this power must be, in a great measure, discre-

tionary. He may so chastise his child, as to be liable in an ac-

tion by the child against him for a battery. The child has

rights which the law will protect against the brutality of a bar-

barous parent. I apprehend, however, it is a point of some dif-

ficulty to determine, with exact precision, when a parent has ex-

ceeded the bounds of moderation. That correction which will

be considered, by some triers, as unreasonable, will be viewed

by others, as perfectly reasonable. What may be considered, by

some, a venial folly, to which none, or very little correction

ought to be applied ; by others, will be considered as an offence,

that requires very severe treatment. The parent is bound to cor-

rect a child, so as to prevent him from becoming the victim of

vicious habits, and thereby proving a nuisance to the communi-

ty. The true ground on which this ought to be placed, I appre-

hend is, that the parent ought to be considered as acting in a

judicial capacity, when he corrects ;
and, of course, not liable for

errors of opinion : And although the punishment should appear to

the triers to be unreasonably severe, and in no measure proportion-

ed to the offence, yet, if it should also appear, that the parent

acted conscientiously, and from motives of duty, no verdict ought

to be found against him. But when the punishment is, in their

in upon her. In these States, especially, almost every step of legislative

action, with regard to common schoals, has been characterized by some
decided improvement.

For a full account of the measures taken by the several state govern-

ments for the advancement of popular education, see 2 Kent's Cam. 195-
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opinion, thus unreasonable, and it appears that the parent acted,

malo animo, from wicked motives, under the influence of an
unsocial heart, he ought to be liable to damages. For error of

opinion, he ought to be excused ; but for malice of heart, he

must not be shielded from the just claims of the child,

289 Whether there was malice, II may be collected from the cir-

cumstances attending the punishment. The instrument

used, the time when, the place where, the temper of heart ex-

hibited at the time, may all unite in demonstrating what the

motives were, which influenced the parent. These observations

are equally applicable to the case of a school-master, or to any

one who acts in loco parentis, (ci) (1)

290
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CHAPTER X.

Of the Parent's Consent to the Marriage of an Infant Child.

Of the Father's Control over the Estate of his Child. Of
the Father's Right to the Services of the Child, until the

Child is twenty-one years old. Of the Father's Right of
Action, when his Infant Child is beaten. Of the Infant's

Right of Action, in that Case. Of the Parent's Right of
Action, when a daughter has been debauched. Of the Fath-

er's Right of Action, when an Infant Child is taken away by

Force.

When the minor child marries, the father has a right to with-

hold his consent ; and a marriage without his consent, by an

(a) Bl. Com. 453.

CD hi ancient times, among the Greeks and. Romans, the power of the

father over his child was almost absolute. Inst. 1, 9. Law of the twelve

tables. The same right of correction, once was possessed by a husband
with regard to his wife ; but every advance in civilization has been char-

acterized by a limitation of some of these rights, until, at the present time,

the right of the husband to chastise his wife is gone, and he is as much
punishable for an assault and battery upon her, as upon any other person.

This parental power over the offspring, also, has been reduced to the right

of inflicting moderate correction, under the exercise of a sound discretion.

It is also held that a schoolmaster may moderately correct his pupil. State

v. Pcndegrass, 2 Deb. & Bat. 365.
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English statute, is absolutely void, (a) In Connecticut, the law

prohibits the marriage of the minor, without the father's con-

sent, and subjects the person who joins them in marriage, to a

penalty ; but such marriage is valid, if the persons married, are

of age to contract marriage. (1) The father, as parent, has no

control over the estate of his minor -child ; but he acts as guar-

dian, and, in that character, has the management of it; (6) and,

like him, must account with the minor, when he becomes of age,

and may be compelled to account before, and is liable to remov-

al. A minor can acquire property in any way, independent of

his father, except by his services, as by gift, delivery, or any pur-

chase ; for, in this case, the contract is not void. The father is

entitled to the services of his minor child, and to all that such

child earns by his labour. He has the same right, in this res-

pect, that the master has to the services of his apprentice

;

and II the father can no more give to the child the avails of 291

his service, to the prejudice of his creditors, than he can any

other property. (2)

(a) Bl. Com. 252. (6) Bl. Com. 452.

(1) In several of the States, this is made the subject of statute regula-

tion. The first act of legislation upon it, is the statute of 4 Geo. IV, c.

76, which rendered the marriage of a minor, without the consent of pa-

rents, void. In Maine, Massachusetts, Connecticut and Vermont, a penal-

ty is inflicted upon the officer who shall join an infant in the bonds of mat-

rimony, without the consent of his parents or guardian ; but though an

officer is subjected to this penalty, still, it is presumed that such marriage

would be valid. Ligonia v. Buxton, 2 GreenleaPs Rep. 102 ; Milford v.

Worcester, 7 Mass. Rep. 48; Mass. Rev. Stat, of 1835; Stat. Conn. 1838,

p. 412 ; Rev. Stat. Vt. 1839 ; Ellis v. Hull, 2 Aik. Vt. Rep. 41. In Indiana,

marriages are solemnized under a license from the clerk of the circuit

court ; and if either of the parties are minors, that is, the male under

twenty-one, and the female under eighteen, the license must not be grant-

ed without the consent, of the parent or guardian. Rev. Stat. Ind. 183S, p.

412. In New Jersey, New Hampshire, Pennsylvania, and Kentucky, also,

it is said to be the acknowledged doctrine, that the marriage in such a case

is valid, though the person solemnizing it is liable to the penalty. 2-Kent's

Com. 90.

(2) The parent is entitled to the services of his infant child. Galbraith

v. Green, 4 Serg. & Rawle, 207 ; Jennison v. Graves, 2 Blackf. Ind. Rep.

449. And the relation of parent and child is so far relaxed, that the father

may,-at any time, relinquish his claim for such services; and when he does,

the profits of the infant's labor belong to the infant himself. Jennison v.

Graves, 2 Blackf. Rep. 449 ; Tillotson v. McCriliis, 11 Vt. Rep. 477. And
the relinquishment of such right by the lather may be proved by parol.
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The father is entitled to an action, when his minor child is

beaten, by means whereof he has lost the services of that child,

or has been put to expense by means thereof; («) but, for the

immediate injury to the minor, i. e. for the bruises and wounds

inflicted, the minor alone is entitled, and the damages, when re-

covered, belong only to the minor. The parent's right of recov-

ery rests upon the idea that he has sustained special damages.

He must, therefore, lay his special damage in the declaration,

with a per quod servitium amisit ; (6) and, if he claims on the

ground of expense, this must be stated specially. Upon the

principle of the right of the father to the service of his minor

child, he is entitled to an action, if his minor child be enticed

away from him. On these principles, the action so often brought

by a father, when his daughter has been debauched, is founded,

viz. the loss of service. But this loss of service is not the rule

of damages : it is scarcely an item in the account. The real

ground for damages, is the disgrace of the family. The loss of

service, in many instances, could not be accounted any thing
;

yet the damages will be large ; and often, where the least ser-

vice is performed, the highest damages are given : And in all

those actions, the character of the daughter for unchastity, her

^connexion with another man, is allowed to be proved
;
and, if

satisfactorily proved, although it does not lessen the damages

for actual loss of service ; for that will be the same, whether the

daughter was, before that time, chaste or unchaste
;
yet it will

render the damages merely nominal, (c) This demonstrates that

loss of service is not the real ground of the action ; for the ser-

vice of a daughter, whose character is bad, in point of chas-

292 tity, is of equal worth with that of the most || virtuous, (d)

The slighest degree of service has been holden sufficient to

maintain the action, and to recover the heaviest damages. It

lias been lately holden, that it is not necessary to prove any ser-

vice: if she lives in her father's family, service is presumed.

So, too, it is wholly immaterial whether the daughter is a minor

(a) 9 Co. 113 ; Esp. Dig. 645. (b) 1 T. Rep. 259.

(c) Peak. 240. (J.) Peak. 24.

Chase v. Smith, 5 Vt. Rep. 556. The infant, after having thus purchased

his time, is entitled to his own earnings, as against the creditors of his

father. Chase v. Elkins, 2 Vt. Rep. 290 ; Chase v. Smith, 5 Vt. Rep. 556.

An infant, whose father is dead, and whose mother is again married, is

entitled to his own earnings, and may maintain an action to recover them.
Freto v. Brown, 4 Mass. Rep. 675.
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or not, if she live with her father, (a) There is not any neces-

sity, in this case, to show a contract betwixt the father and the

daughter, respecting services. She shall be considered a servant

to her father, and this is sufficient. When the daughter is un-

der age, she is, of course, his servant ; but this is not the case, if

she be of full age. The presumption is, that she is his servant,

if she live with him : but this presumption will be removed out

of the way, by showing that she lives with him merely as a

boarder; and that whenever she earns any thing, it is her own

;

and if she be of full age, and do not live with her father, she is

not his servant : and, under those circumstances, he would not

be entitled to this action. But, in cases of a minor, it is imma-
terial whether she lives with her father or not. If she be at

school, abroad, she is his servant; that is, he has a right to her

services, and can recal her, when he pleases. If she should be

at service, he is entitled to the avails of her service. When a

daughter is bound out as an apprentice, living with her master,

a rigid adherence to the idea that the loss of service is the

ground of this action, would prevent the father's recovery. But

if we consider this action as really having its foundation in an-

other principle, to wit, the disgrace of the family, it would be no

objection to the maintenance of this action, although the daugh-

ter should live as an apprentice to a master. This action is

maintainable, when the father is deceased, by any one who
stands in loco j>arentis ; as by a mother, or aunt. In this ac-

tion, the daughter is a competent witness ; for she has no

interest in the event, (b) It II is true, she has an interest in 293

the question
;
and that, formerly, excluded a person from

testifying : but it never excluded the daughter in this action on

the case. She was admitted, ex necessitate rei. This action is,

properly, an action on the case ; for the consequential damages

are the gist of the action, (c) In England, the form is trespass,

vi et armis. In Connecticut, it is uniformly an action on the

case. (1) Where there has been an entry into the father's

(a) Peak. 239, 55. (b) Peak. 55; 2 T. Rep. 4.

(c) 3 Wile. 18; IT. Rep. 167.

(\ ) Where an infant feme has been debauched, the laws of almost every

state recognize a right of action in the parent, or in any person standing

in loco parentis, and entitled to the services of the infant, for the seduction.

The alleged gist of the action, is the loss of service to the parent or mas-

ter, though in fact it is the injury to the person seduced that furnishes the

real ground of the action, It is one of the necessary fictions of the law
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house, and this injury has been suffered, the action of trespass,

vi et armis, may be brought, stating the breaking the house, and

stating this injury, as an aggravation of damages, (a) But when
this action is brought, whatever will justify the entering the

(a) Ld. Ray. 1032 ; 1 H. Bl. 555.

that gives this right of action to the parent or master, thereby making the

infant a competent witness. This is done that the wrong-doer may not

escape for want of proof; the transaction being such an one, as, from its

nature, is susceptible of proof only through the parties to it. It may be

questionable whether the admission of the infant in such cases is not some-

times productive of wrongful consequences, by making a defendant liable

who is not in fact the seducer. The answer is, that every privilege of the

law is liable to abuse ; but in this case, it is much easier for the defend-

ant, to protect himself against the perjury of the infant, by the use of

those weapons furnished by the law for his defence—such as impeach-

ment of character, unchastity, &c.—than it would be for the seduced to

obtain reparation for a wrong when there are no other means of fixing it

upon the seducer than by her own testimony. In these cases, generally,

the plaintiff has his election to bring case or trespass, though case is

always a proper remedy. Moran v. Dawes, 4 Cow. 412. In Vermont, the

action of trespass is held to be the proper remedy, and the seduction is, of

itself, a substantive ground for the action. Hub bell v. Wheeler, 2 Aik.

Vt. Rep. 359. The action is founded exclusively on the relation of mas-

ter and servant, and not of parent and child, and the gist of it is the con-

sequential loss of service. South v. Denniston, 2 Watt's Rep. 474.

Hence, a mother, though a widow, not being entitled to the service of a

child, cannot maintain this action, except by proof of actual service at the

time of seduction. Ibid. To establish the relation of master and servant,

however, in this action, the slightest acts of service are sufficient. Moran

v. Dawes, 4 Cow. 512. Thus a father may sustain it for the seduction of

a daughter, under twenty-one, though at the time of the seduction and

impregnation, she was absent from his house, living at another place, pro-

vided, he had the right to her services. Hornketh v. Barr, 8 Serg. & Rawle,

36. But if the person seduced, be above the age of twenty-one years,

there must be some evidence of the relation of master and servant—some

proof of actual service performed. Where the plaintiff was brother-in-law

of the person seduced, who was twenty-eight years of age, and resided

with the plaintiff, but paid for her board, it was held that he was not enti-

tled to recover, without some further proof of actual service. Wilson v.

Sproul, 3 Penn. Rep. 49. This action cannot be sustained by the mother,

where the seduction and impregnation took place during the lifetime of

the father, with whom the daughter resided at the time ; although, after

the father's death, she remained with the mother, who was at the expenses

of her lying-in, and who supported her and her child. Logan v. Murray,

6 Serg. & Rawle, 175.
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house, is a competent justification of the whole charge, in the

declaration, by way of aggravation ; as if the defendant should

be allowed to show that he had a license to enter. This would

justify his entry, and bars a recovery, in this form ; and when
this is the case, the only safe way is to lay the consequential

domages, as the gist of the action. If, indeed, the defendant

could be considered as a trespasser, oh initio, as has been con-

tended by some, a recovery might be had, where the breaking

and entry is laid as the gist of the action. But this can never

be the case ; for a man is never a trespasser, ab initio, for abus-

ing a license from the party, but only where the law gives a

license. When such license as the law gives, is abused, the law

takes care of this, and pronounces the wrong doer a trespasser,

ab initio, (a) (1) Can a father have an action of trespass, vi et

armis, for taking away his child 7 There can be no doubt that

he is entitled to an action on the case, for enticing him away
from his service ; and it has long been settled in England, that

he may have an action of trespass, vi et armis, for taking away

(a) 8 Co. 146.

(1) The caseofHubbell v. Wheeler, 2 Aik. Vt. Rep. 359, is directly-

opposed to the doctrine of the text, and though the authorities generally

support the correctness of the author's conclusions, it is believed that this

is one of the few instances in which they are wrong. In Hubbell v.

Wheeler, which was an action of trespass, quare clausumfregit, the plain-

tiff offered testimony tending to prove that the defendant, being at the time

a boarder in his house, debauched his daughter and got her with child,

she being at that time in his service. It was objected by the defendant

that being a member of the plaintiff's family, he entered the house by

the license of the plaintiff, and inasmuch as the seduction of the daughter

was laid as an aggravation of the trespass, the trespass being justified,

the plaintiff could not recover for the seduction, and moved for a nonsuit

accordingly. The jury returned a verdict for the plaintiff. The defend-

ant then moved that the verdict be set aside and a nonsuit entered. The
court in this case admit the doctrine laid down in the text, that a man is

never a trespasser, ab initio, for abusing a license from the party, but only

where the law gives such license, but hold that the abuse of such license

from the party may be taken advantage of by a new assignment, and that

in the present case, if the defendant had pleaded the license to enter the

house, the plaintiff might have new assigned the debauching of the

daughter, and recovered for that as a distinct, substantive trespass, and

that the defendant could not, by pleading the general issue, with notice of

the license, deprive the plaintiff of the proper matter for a new assign-

ment ; and judgment therefore passed for the plaintiff.

40
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the heir ; but I have not found any case of an action for taking

away, by force, the younger children. Upon the principles

294 of the common law, it is II clear, that, in these states, an

action will lie for taking away any child ; for all the chil-

dren are heirs. The whole number of children constitute that

character, known in the law by the term heir. But I see no rea-

son why, in England, the father may not maintain his action

against the person who takes away any child ; for, surely, he is

bound to perform certain duties towards his children, which he
cannot perform, if they be taken from him: and, to enable him
to perform these duties, he is entitled to the custody of his chil-

dren
; and, if this right should be violated by force, I have no

hesitation in saying he could maintain the action. (I)

295
||
CHAPTER XI.

Of the Authority of a Mother over Children. Of Infants, in

ventre sa mere. Of the Settlement of the Child. Of the

Ride in Chancery, where a Portion is secured by Marriage
Articles, and afterwards as much, or less, secured by Deed or

Will. Of admitting- Parol Proof to repel the Presumption

that a Subsequent Provision, if received, is intended to be a

Satisfaction. Of the Portion secured by the Marriage Set-

tlement. Whether an Infant can, by Marriage Settlement,

bind her or his Real Property, provided there is a Consent

of Parents or Guardians to the Settlement. Of Contracts

betwixt Parents and Children.

Mothers, during coverture, exercise authority over their

children; but, in a legal point of view, they are considered as

agents for their husbands, having no legal authority of their

own : After the death of the husband, they often have authority.

I deem it an immaterial inquiry, whether they possess this au-

thority in character of a parent, mistress, or guardian. As to

(1) In Pennsylvania, where an illegitimate child had lived in the family

of its putative grand-father for several years, it was held that the grand-

father might maintain an action on the case for its abduction. Moritz v.

Garnhart, 7 Watts' Rep. 302.
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the question how far a parent is liable for the torts or contracts

of his minor children, I know of none which have not been con-

sidered in these chapters, except such where he is bound only

in character of master ; which cases are considered in the chap-

ters on the relation of Master and Servant. By statute, in some

instances, the father is rendered immediately liable for penalties

for the misconduct of the child.

An unborn infant is now considered, in most instances, in esse,

as much as one that is born, and, for many purposes, has always

been so considered, (a) A posthumous child is as much entitled

to a distributary share, under the statute of distributions, as one

that is born at the time of the death of its father : Or, where the

father appoints, under the statute of Charles II, a testamentary

guardian to all his children ; such person, so appointed, is as

much the guardian of a posthumous child, as of any of the other

children. (6) Soo, too, when waste is committed upon such es-

tate as will be the inheritate of a child in ventre sa mere, a

court of chancery will grant an injunction against I! the 296

waste, on a bill filed in favor of such an infant, by any per-

son who styles himself prochein ami to the infant : and such

infant may be appointed executor, though he cannct act as such,

until he be seventeen years of age ; and where a term is created

for the purpose .of raising portions for younger children, a child

born after its father's death, is as much entitled to the benefit of

such term, as the other children, (c) So, where land is given by

B to C, by will, on condition that he pay $500 to each of his

children living at his death, it was held, that a child born after

the death of his father, was entitled to $500. A devise of a

legacy of personal property to an unborn child, if they be twins,

the legacy shall be divided between them. An unborn infant

may, also, be heir. This must always be the case in Connecti-

cut ; but in England, it may be the case, or not. If A should

die, leaving a son and daughter at his death, and another son

should be afterwards born, this son could not be heir. He
would, indeed, as the case might be, be heir to his brother, on

the death of his brother, without issue : But if the children A
left had been daughters, he would have been heir ; and if the

posthumous child of A had, also, been a daughter, she would,

with her two sisters, have constituted the heir, (d) In these

(a) 2 P. W. 446; 2 Atk. 117.

(//) 4 Bac. 466; Pre. in Can. 16; 2 Ver. 710.

(r) Pre. in Can. 56 ; IP. W. 286, 342.

(d) 1 P. Wins. 486, 487 ; 5 T. Rep. 60 ; Hob. 3.
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cases, where the unborn child may be heir, when born, the in-

heritance descends, in the mean time, to the presumptive heir,

An unborn infant may take, by devise ; and it is not material

whether the infant is in ventre sa mere, or not. An estate may
be given by will, not only to a person in esse, but to an unborn

child of a person in esse, when he arrives to the age of twenty-

one years ; so that it is possible that such devise may not take

effect, until after the death of the parent of such child, twenty-

one years and nine months, (a) There was a determination

formerly much regarded, when the words of the devise were

297 in the present tense, and when II in the future tense. In the

former case, it was holden, that the child unborn could not

take, not being in esse : in the latter case, it was admitted, that

he might take, when born ; it being the clear intention of the

devisor, that the devisee should not take, until he was born.

But, in late cases, the court have holden, very properly, that no

devisor, although he used words in the present tense, could in-

tend that the devisee should take, until he was born. So that

this subtle and useless distinction is exploded ; and the devisee,

when born, can take, whether the words cf the devisor are in

the present or future tense. In Connecticut, by statute, not only

an executory devisej by will, to an unborn infant, is good ; but a

conveyance, by deed, of real estate, may be given at a future pe-

riod, to a person in being, or to the immediate descendant of a

person in being ; but, to avoid a perpetuity, it cannot extend any

farther. Whilst it was the opinion of the court, that an unborn

infant was not in esse, it was determined, that the killing such

child was not homicide, but a great misprision ; and this is still

the law, notwithstanding that, for most purposes, such infant is

considered as in esse. But if a child receive, before birth, a

mortal wound from another, by violence, and is born alive, and

die within a year and a day, it is homicide : (b) it may be mur-

der, or excusable homicide, as the circumstances attending the

transaction should happen to be. (1)

(a) Co. Lit 11, in notes; 1 Br. in Can. 8S6 ; 5 T. Rep. 49; Bur. 2157;

1 Bl. Rep. 613. (/') 1 Hawk. 121 ; 4 BI. Com. 197.

(1) It is now held to be settled law. both in England and this country,

says Chancellor Kent, that an infant, en ventre sa mere, is deemed to be in

esse, for the purpose of taking a remainder, or any other estate or interest,

which is for his benefit, whether by descent, by devise, or under the stat-

ute of distributions. 4 Kent's Com. 249; Goodtitle v. Wood, cited 7 Term

R. 108. note ; Stedfast v. Nicoll, 3 John. Cas. 8 ; Swift v. Duffield, 5 Serg.



PARENT AND CHILD. 297

The place of the birth of a child, is his place of settlement,

if neither the father nor mother have any settlement. If his

father have a settlement, his settlement is the child's, unless the

child acquire a settlement for himself, as in some cases he may :

and so often as a father acquires a new settlement, the new set-

tlement becomes the child's. Carth. 433. Comb. 361. Salk. 485,

528. Ld. Ray, 473, 587. 1 Bro. in Can. 371. If the father

have no settlement, and II the mother have one, the settle- 298

ment of the mother is the settlement of the child. It was

formerly supposed, that, during the coverture, the mother's set-

tlement was suspended, and revived on his death : but, I appre-

hend, that it is not now considered as suspended in such case ; and

the children will be settled where the mother has a settlement.

Bur. S. Ca. 367, 370, 375. If the father, who has a settlement,

die, the children, who live with their mother, will, upon the

mother's gaining a new settlement, be settled in the mother's

new settlement. Bur. S. Ca. 64, 372, 473. When the mother

marries, and removes to the husband's place of settlement, the

children of the first husband remain settled, where they were

settled at the time of the marriage of their mother. But, if any

of them be under the age of seven years, they must go with

the mother for nurture : but if they are paupers, they must be

supported at the expense of the parish where they are settled,

(in Connecticut at the expense of the town,) but cannot be sep-

arated from their mother. 2 Salk. 470. 3 Salk. 259. In Connect-

& Rawie, 38. In one case, in New York, it was held, that, as respects the

rights of others, a child born dead within such an early stage of preg-

nancy as to be incapable of living, is not deemed to have been in esse ; and

if born Avithin the first six months after conception, the presumption is that

it was incapable of living. Marsellis v. Thallhimer, 2 Paige's Rep. 35-

In Thelluson v. Woodford, 4 Ves. 334, it was held that such child was in

being, to all intents, except in the case of a descent at common law. In

Trower v. Butts, 1 Sim. & Stu. 181, it was held, that where a gift was
made to children born, &c, a child en venire sa mere should take a share,

Among other reasons, in this case, it was suggested that a child en ventre

sa mere, even in the early stages of pregnancy, should be deemed living,

because the potential existence of such child places it within the reason

and motive of the gift, and the maxim of the civil law wTas cited, poslhumus

pro naln habeinr. In a late case in Massachusetts, directly acknowledging

the authority of Trower v. Butts, where a testator bequeathed the residue

of his estate to such of his grandchildren as should be living at his decease,

in equal portions, it was held that a grandchild born within nine months

after the testator's death, was entitled to a share of such residue. Hall v.

Hancock, 15 Pick. Rep. 225.
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icut, a minor child gains no settlement by living with a guardian,

or master. A settlement is always lost, by gaining a new settle-

ment
;
and is never lost in any other way. In England, an

infant apprentice, by statute, gains a settlement for himself, in

the place where he last served his master, forty days ; and, after

this, if his father, or mother, as the case may be, gain a new set-

tlement for themselves : yet they gain none for him, not even if

he be living with his father.

When a child arrives at twenty-one years, and leaves his

father's house, or lives with him in the character of a boarder,

and his father gain a new settlement for himself, the child's set-

tlement is not changed ; but if he live in his father's family, in

character of a child, or servant, his father's last settlement be-

comes his. 1 East, 526. 5 T. Rep. 583. If a minor marry,

299 or enlist into the army or I! navy, so that he is no longer un-

der the government of his father, his father gains no settle-

ment for him, by gaining one for himself. Bur. S. Ca. 270, 683.

3 T. Rep. 114, 354. 6 T. Rep. 252. (1)

(]) In Vermont, the settlement of the infant is regulated by statute.

Legitimate children follow, and have the settlement of their father, if he

have any within the state, until they gain a settlement of their own. If

he have none, they follow, and take the settlement of their mother. Ille-

gitimate children have the settlement of their mother ; but neither legiti-

mate, nor illegitimate children gain a settlement by birth, in the place

where they may be born, if neither of the parents have any settlement

therein. Rev. Stat. Vt. p. 99. If the husband, having no settlement with-

in the state, abandon his wife and leave the state, she, having a settlement

within it before her marriage, may be removed to that settlement; and in

that case, the minor children, while they remain with their mother, must

be removed with her and retain her settlement. Bethel v. Tunbridge, 13

Vt. Rep. 445. In Vermont, it is also held that the wife of a minor son

is not of the family of the father, and that the father is not bound to sup-

port her. Manchester v. Rupert, 6 Vt. Rep. 291.

In Massachusetts, minor children will, after the death of their father,

follow and acquire any new settlement acquired by the mother, except by

marriage. In case of her acquiring a new settlement by a subsequent

marriage, the town where she acquires it will not become chargeable with

the support of the children. Dedham v. Natick, 16 Mass. Rep. 135; Free-

town v. Taunton, ibid. 52. Marriage is not, in all cases, such an emanci-

pation as will prevent children from following the settlement of the parents.

If an infant daughter is lawfully married, she can afterwards derive no

settlement from her mother. Charlestown v. Boston, 13 Mass. 469. But

marriage is not such an emancipation of a male infant as will enable him

to gain a settlement in his own right. Taunton v. Plymouth. 15 Mass. 203.
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It is a rule in chancery, that when a portion is, by articles of

a marriage settlement, secured to a child
;

if the person stand-

ing in loco parentis should, either by deed or will, subsequently

provide for such child, that such provision is a satisfaction of the

portion secured. If the provision is as great or greater than the

portion, it is a complete satisfaction : if it is not so great, it is a

satisfaction pro tanto. The parent, in these cases, is supposed

to intend that the subsequent provision should be a satisfaction

of the portion. It is always to be understood, that the child is

not compelled to receive the subsequent provision, so as to make
it operate as a satisfaction in toto, or pro tanto ; but if he do

take under the subsequent provision, it is a satisfaction as here

stated. The principle upon which the courts of chancery have

proceeded, is to give effect to the intention of the parent ; and

yet it is highly probable, to my mind, that the intention of the

parent is much oftener defeated by such an implication, than

fulfilled. If, indeed, the provision of the marriage articles, or

any other instrument, were, that he would leave the child or

children so much, and then by will or deed should make that

provision ; this would undoubtedly be a fulfilment of the con-

tract contained in the marriage articles : But when there is, by
the articles, an actual settlement of a certain sum, or of certain

lands, on the issue of the marriage, it is difficult to understand

why it may not be understood to mean an accumulative provi-

sion.

There certainly could be nothing strange in a parent's enlarg-

ing the provision which he first made, especially when he

finds that his property has greatly increased, as II is often 300
the case ; and if the parent did not intend that he should

take both, nothing could have been more easy than to have ex-

pressed it in the subsequent provision. There surely is no pre-

sumption, that when a parent provides for his child in a mar-
riage settlement, that he never will make any further provision,

unless it shall be considered a satisfaction of the portion in the

The law in Pennsylvania and Vermont, with regard to the settlement of

children, is nearly identical. Philadelphia v. Bristol, 6 Serg. & Rawle,
565 ; Milford v. Macungee, 3 Whart. 71 ; Washington v. Beaver, 3 Watts
& Serg. 548.

In Ohio, as in Massachusetts, where the mother, by marriage, acquires

a new settlement from her husband, she does not thereby change the set-

tlement of a pauper child by her first marriage. Bloomfield v. Chagrin, 5
Ohio Rep. 315.
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marriage settlement. It seems to me not analogous to the rule

in other cases. If a man should provide, in ordinary cases, for

a child, as by giving him a bond of $1000 to be paid after

his death, and also leave in his will to the child a -legacy of

$1000; both of these are in the nature of a testamentary dispo-

sition
;
and, being given by two distinct instruments, the child is

entitled to both. So too, if a man makes a will, and in the will

says, " I give to B $1000;" and then, in totidem verbis, in the

same will, says, " I give to B $1000 ;" this is presumed to he a

repetition, and B takes only 1000 : hut if. the $1000 is added in

a codicil, he takes both. The rule always, in such cases, is this
;

viz. if the legacy is given by the same instrument, it is a repeti-

tion ; if by a different instrument, it is accumulative. Why then

should not the provision, in an instrument made subsequent to

the marriage articles, be supposed to be accumulative ? It once

was a rule in chancery, that when a testator owed a debt, and

gave to the creditor a legacy as great or greater than the debt

;

that this legacy, if taken by the legatee, should be considered a

satisfaction of the debt, upon the presumption that such was the

intention of the testator, although he never expressed any such

intention in the will. It was difficult to conceive why a debtor

might not give a legacy to his creditor, without intending to pay

a debt ; and very soon after the establishment of this rule, the

Chancellors began to show symptoms of dissatisfaction with

301 the rule, and laid hold of a variety of II circumstances to take

such cases out of the operation of the rule. In the first place,

it was decided that the debt and legacy must be ejusdem gene-

ris : if it was not, the creditor was paid his debt, and received

also the legacy. If the debt were payable in money, and the

legacy were articles of specific property, not money, though of

much greater value than the debt, the legacy was not deemed a

satisfaction. In the next place, it was holden that the legacy

must be payable at the same time when the debt was payable

:

if it were not, it was not deemed a satisfaction ; afterwards it was

determined, that, if the will contained the usual provision, " af-

ter all my just debts are paid," the testator intended not only

that the legatee should have the legacy, but his debt should be

paid also. Afterwards it was determined, in a case where the

creditor was a natural child, that the presumption was, that both

legacy and debt should be paid ; the parent being supposed to be

under special obligations to provide for such a child. It was

then determined that no such presumption arose, unless it could

be inferred from some part of the will : and finally the court de-
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cided, that to make a legacy a satisfaction of a debt, it ought to

have been expressed in the will : So that the rule has been at

last exploded. (1)

Whoever will take the trouble to examine the following au-

thorities, will, I apprehend, be satisfied that this is a correct view

of the subject. Pr. in Cam 138. do. 236.' do. 240. 1 P. W,
141. do. 410. 2 P. W. 616. do. 555. 1 Vez. 521. 2 Vez.

409. do. 636. 3 P. W. 227. 2 Atk. 300. 3 Atk. 96. 1 Bra

in Can. 129. do. 275. do. 389. da 425.

Why the court have not considered the same circumstances

that remove the presumption of a legacy being a' satisfaction of

a debt, as sufficient to remove the presumption that a subse-

quent provision by a parent is a li satisfaction of a portion, 302

is not obvious to my mind. Chancery considers a subse-

quent provision by a parent as a satisfaction, if received of a

portion, in a marriage settlement. See the following cases. 3.

Atk. 98. 1 do. 427. 1 P. W. 146. 2 Vent. 317. 1 Bro. in

Can. 300. do. 305.

To make such provision a satisfaction of the portion, it must

be of a nature that will last as long as the portion. An estate

(1) But few American cases are to be found, involving the principle here

laid down. The following offers a good exposition of the law, as it is held

in one of the states, and probably would be in the others. A testator, who
was indebted to his sons A and B, in a sum equal to about 1400 dollars,

bequeathed to A some small specific legacies, and one fourth of the residue

oi^ his estate, after certain devises and legacies. The will farther declar-

ed, " that whereas, my son B, is indebted to me in sundry sums, advanc-

ed for his benefit, my will is that all his debts to me be cancelled, and I

bequeath to him the sum of five hundred dollars cmd no more." At the

time of the testator's death, B was separately indebted to him, in the sum
of 10.000 dollars and upwards, and he had previously received from the

testator a gift of stock to the value of 6000 dollars. The testator left real

and personal property to the amount of 255.000 dollars. In this case, it

was held that the bequests did not amount to a satisfaction of the debts

due from the testator to his sons. Byrne v. Byrne, 3 Serg. & Rawle. 54.

As a general rule, a devise of land is not a satisfaction or part perform-

ance of a debt, or an agreement to settle money. But if the contract au-

thorizes such a mode of making satisfaction, it will be so decreed, though

it is not stated in the will to be in satisfaction. Bryant v. Hunter, 3 Wash.
C. C. Rep- 48. And where the legacy to the creditor is less than the

amount due from the testator, and expressed in the will as a token offriend-

ship, it cannot be presumed to be in satisfaction of the debt or any part of

it. -Newland v. Keith. 11 Vt. Rep. 214.

41
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for life may be of much greater value than an estate in fee ; it

being a greater property than the estate in fee. Yet such legacy,

although received, is no satisfaction of the portion given by the

marriage articles in fee simple. 2 Vez. 37. To make a subse-

quent provision a satisfaction of a portion, it must be ejusdem

generis with the portion. 3 P. W. 245. 2 Vera. 298.

If A secures to B $1000, as a portion, and then devises to B
lands of ever so great a value, it is not a satisfaction of the por-

tion, although received.

If the parent is indebted to the child, the rule as to presump-

tion is the same as in those cases where a stranger is the credi-

tor. 4 Vez. 483. (1)

If the father owe B, the son, and leave him ever so great a

legacy, the presumption ceases, where the debt and legacy are not

ejusdem generis, and not payable at the same time ; or if the

will contains the clause " after my just debts are paid ;" and ac-

cording to some of the latest cases before cited, no such presump-

tion ever arose. If they be correct, the ancient rule is at an end.

On this subject, there arises a controverted question, whether

parol testimony can be admitted to rebut the presumption that

arises, that a subsequent provision is intended, if received, to be

a satisfaction of the portion seemed by the marriage settlement.

In 1 Cha. Rep. 106, it was determined, that it might. In that

303 case, the father secured, by the marriage settlement to his ||

daughters, £3000 a piece, and then by will gave to them

£3000. Parol proof was admitted, that the father declared that

he intended they should have both, and it was thus decreed. In

Pr. in Can. it was decided that no parol testimony was admissible,

to show that the legacy was intended a satisfaction for the cov-

enant
;
nor any to show that it was intended not to be a satisfac-

tion. It seems, from some later decisions, that the latter decision

is considered the correct one. This, to my mind, is very ques^-

tionable. I admit, if the presumption of satisfaction is inferred

from any expressions in the subsequent provision, whether by
will or otherwise, that no parol proof ought to be admitted, to

show what the intention was ; but when the presumption arises

only from the fact that there is a subsequent provision
; from

this, equity draws the conclusion, that the subsequent provision

was intended as a satisfaction of a portion secured by the settle-

ment. No rule is better established than this ;
that parol testi-

mony is admissible to rebut an equity. If the intention of sat-

(l)Byrnev. Byrne, 3 Serg. & Rawle, 54.
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isfaction is collected from the written instrument, as this expres-

sion is commonly understood, no parol proof can be admitted to

show that the intention is different from that expressed in the

instrument; but when it is drawn from a state of things disclos-

ed in the instrument, and equity concludes from the statement

that the intention is thus, parol testimony is proper to show that

it was not the intention. When A empowers B by will to sell

land to pay his debts, B sells the land, pays the debts, and has

in his hands 500 dollars, there is nothing more concerning this

subject in the will 5 of course B will retain the 500 dollars in a

court of law ; but equity presumes that A intended, that if there

were a surplus, that the person who would have been heir to the

land, if it had not been soldj shall have the surplus. But

parol testimony is admissible || to show that A's intention 304

was, that if there should be a surplus after the payment of

debts, that B should have it, Thus this equity is rebutted. So,

too, if A make a will, and order his debts to be paid, and give

away a variety of legacies
;
and when both debts and legacies

are paid, the executor, who has a handsome legacy, finds in his

possession $500. . This state of things being'* disclosed, it is ad-

mitted, that at law the executor would retain the §>500 as his

own ; but equity presumes that it was the intention of the testa-

tor, that A's legal representatives should have the residuum.

This equitable presumption may be rebutted by showing that

the testator intended, that if there were a residuum, the execu-

tor should have it. These cases are not controverted, and to my
mind are perfectly analogous to the question under discussion.

The instrument, when the subsequent provision is made, expres-

ses no intention on the subject; but on .disclosure of the facts

contained in the settlement, and in the instrument of the subse-

quent provision, equity presumes that the intention was, that

both portion and provision should not be holdem This is an
equity which I think may be rebutted by parol testimony. (1)

(1) It is said to be a settled rule of presumption, that if a father gives

a legacy to his child, and afterwards advances the like •sum to the same
child, such advancement operates as an ademption of the legacy. Rob.

on frauds, 56. Zeiter v. Zeiter, 4 Watts' Rep. 214. This presumption,

however, is met by another, viz. that every bequest is, prima facie, a be-

nevolence ; but it is said that the first is the most powerful. Fowler v. Fow-
ler, 2 P. Wms. 353, 5th edit. Such presumptions are sometimes encoun-

tered by extrinsic evidence, importing a design to better the child beyond

the extent of the advancement. Such as the declarations of the testator,

and his correspondence. Ellison v. Crookson, 1 Ves. 100 ; Debeze v. Mann,
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Whether minors can, hy a marriage settlement, hind their pro-

perty, has been a subject of much discussion, provided they have

the consent of their parents or guardians. The principle, on

which it can be contended that they can, doubtless is this
;
that

since they can, whilst minors, contract to marry ; which con-

tract, when parents and guardians agree to it, binds them, (and

as it has been supposed that marriage settlements contribute to

2 Br. Ch. Rep. 165. The cases cited will, upon examination, be found

almost conclusive of the question raised in the text ; but that of Hinch-

cliffe v. Hinchcliffe. 3 Ves. 516, is srill more authoritative. In this case, in

a settlement made in contemplation of marriage, the sum of £6000, stand-

ing secured upon bonds, being a part of the lady's fortune, and a house,

upon a renewable lease, belonging to the husband, among other property

of the marrying parties, were assigned to trustees by way of provision

for the issue of the marriage, after the death of the parents. After the

marriage, the husband without the privity of the trustees, received the

£6000, due upon the bonds, and laid out the greater part thereof upon a

mortgage, retaining and applying the difference or balance to his own use.

He also renewed the lease of the house, and afterwards assigned it with-

out consulting the trustees, and received the purchase money to his own
use. Not long before his death, there being then two sons and three

daughters by the marriage, and the wife being alive, the husband made
his will, bequeathing out of his general property, portions to his children,

to a much larger amount than their fortunes under the settlement. A
bill was filed by the younger children, praying that they might be de-

clared to be entitled to the benefits provided for them, both by the settle-

ment and by the will. The eldest son, who was the residuary legatee

under the will, insisted, in his answer, upon the production of certain books

kept by the father, tending to show that the testator did not intend they

should have both the bequest and the benefit of the settlement. The im-

portant question was, whether this evidence was admissible ; and the Mas-
ter of the Rolls, after a careful investigation of the cases bearing upon the

point, held, that inasmuch as the evidence went to show the facts upon

which the testator made his will, it was properly admissible. In the case

of Druce v. Dennison, 6 Ves. 385, the Chancellor treats the doctrine of

Lord Alvanley in Hinchcliffe v. Hinchcliffe, as irreconcileable with his

own convictions ; and it might seem, at first sight, as though the decision

in that case was disapproved of. But a careful examination will show that

it was the dictum of the judge, and not the adjudication of the case, with

which the chancellor expressed himself dissatisfied. In Zeiter v. Zeiter,

4 Watt's Rep. 214, it is said to be a well settled doctrine, that the declara-

tions of the testator, both previous and subsequent to the will, are to be

admitted, under proper qualifications, to rebut equities or implied trusts.

Upon the authority of these cases, and upon the well established rule that

extrinsic evidence is always admissible to rebut an equity, it is believed

that in the case stated in the text it would be properly admissible.



PARENT AND CHILD. 304

domestic happiness, which it is sound policy to cherish ;) it is

highly reasonable that minors, as well as others, should derive

benefit from such a transaction, especially as they are competent,

with consent of parents, to bind themselves by the principal

contract, viz. to marry. It II is reasonable, that, with the 305

same consent, they should be able to enter into this incidental

contract of a marriage settlement, which is ancillary to the prin-

cipal contract. When the cases are examined, where this point

has been the subject of discussion, it would seem as if there had

been a change of sentiment in the English courts on this sub-

ject. In 3 Atk. 612, we find a case, where a femme infant en-

tered into a contract, with the consent of her parent, respecting

her portion in money; and it was holden, that she was bound by

it. See also 2 P. Wins. 608. 9 Mod. 101. This principle was

acknowledged as correct, by Ld. Thurlow, (1 Bro. in Can. 112,)

provided the settlement had been an adequate settlement : for,

he says, to bind an infant, the settlement must be fair and rea-

sonable. 1 Bro. 152, 113, in the notes. That the real estate of

a femme infant might be bound, where there was a marriage

settlement, was holden by Lord Macclesfield, in a case, 3 P.

Wms. 242. He there lays it down as the law of chancery, that

a covenant, by a femme infant, to convey her real property, in

consideration of a competent settlement, is binding upon her

;

and that equity would decree a specific performance of such cov-

enant. All that was required, was, that the settlement should

be competent. Lord Hardwicke, also, in the before mentioned

case, in 3 Atk. said, that there are cases of this kind, where the

performance of such a contract by a femme infant, will be de-

creed. In the case of Durnford v. Lane, 1 Bro. C. C. this ques-

tion was much agitated ; and it is apparent, that it was a case of

great perplexity to Lord Thurlow, who finally determined it
;

but left this point open and undecided, as appears from 1 Bro. C.

C. 510. This question was, at length, decided by Lord Thurlow,

in the case of Ciough vs. Clough ; and the decree declared,

that her estate was II not bound by the marriage articles. 306

It is observable, that there is no case, where it was ever

holden, that a male infant can bind his property by a marriage

agreement. (1)

(1) It was once well settled, that a male infant might, by an agreement

before marriage, bar himself of an estate by the courtesy, or his interest

in the personal property of his wife. Slocombe v. Glubb. 2 Bro. C. C.

545 ; Strickland v. Croker, 2 Cas. in Chan. 211 ; Atherley on marriage set-
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Contracts, which have been entered into betwixt parents and
their children, soon after they have come of age, are always

viewed in chancery with a jealous eye, when the parent has the

advantage in the bargain. In 1 Ves. 400, there is a case, in

which it is difficult to discover any fraud, where the mother and
the child came to an agreement respecting the personal property

of the husband of the mother, and father of the child; by which
agreement, the child took £10,000, in full of her share of her

father's estate. She, afterwards, married. It appeared, upon
the settlement of her father's estate, that there was a very great

disparity betwixt the share of the mother, and that of the daugh-

ter; for, what the daughter did not take, the mother took by

the agreement. The daughter, with her husband, filed their bill

in chancery, to be relieved against this contract, and the court

set it aside. It is not pretended, that there was any direct fraud
;

and it is difficult to see any thing in the case, more than a bar-

gain of hazard. There was nothing from whence to conclude,

that the mother knew any thing more respecting the state of the

property, than the daughter; But the case must have proceeded

on the ground, that, probably, the mother might have known
more what would be the probable result, than the daughter did

;

and that she concealed this supposed knowledge, which she

ought to have disclosed. Relief, in this case, was given, on the

same ground that relief would have been given, where there is

no such relation as there is here, of parent and child ; viz. on the

ground of a fraudulent concealment : yet, if there had been no

such relation, and the circumstances had been the same,

307 the court would not have 11 considered it sufficient proof of a

fraudulent concealment.

The relation of parent and child, is not, of itself, a sufficient

ground for the interposition of a court of chancery
;
but unques-

tionably, chancery will set aside a contract, when this relation

exists, on evidence of fraud, or taking an undue advantage,

—

more slender than would be required in other cases. Lord Hard-

tlements, 42, 45 ; Cape v. Adams, 1 Desaus. Ch. Rep. 567 ; Tubb v. Archer,

and Randolph y. Randolph, 3 Hen. and Munf. 399. This is now question-

ed. 2 Kent's Com. In Milner v. Lord Harewood, 18 Ves. 259, it was held

that a female infant was not bound by an agreement to settle her freehold

estate on marriage, without an option, when she arrived at her majority, to

avoid the settlement. A jointure, or other equitable provision, settled up-

on an infant as a jointure, is a good bar ofdower. Drury v. Drury, 1 Eden'a

Rep. 39; M'Cartee v. Teller, 2 Paige's Ch. Rep. 511.
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wicke, in a case, 2 Atk. 258, says, this is a case of a conveyance,

obtained by the father from his child ; and, when that is the

case, says he, it is a strong circumstance to induce the granting of

relief. There is a case in 2 Atk. 160, where the doctrine is

maintained, that a beneficial bargain, obtained by a parent from

a child, will be set aside, on slender evidence of fraud or impos-

ed hardship. In 3 Bro. in Can. the father had a life estate of

real property, of which his son was owner in fee in remainder.

The son was poor, and actually dependent on the father. The
father, by threats and promises, induced his son to convey his

estate in the remainder to him ; stating, falsely, that there was a

consideration of £1000, which the son owed to him ; for no debt

was due from the son to the father. The son died; and the per-

son who claimed under him, brought a bill to set aside the con-

veyance of the son to the father, which was accordingly done.

The relationship must have been the sine qua non of that de-

cree ; for, however fraudulent, it might be in another case, such

decree could not have been made. Suppose A should prevail upon

B to convey to him, under such false statement of a debt, it would
be a valid conveyance betwixt A and B : although fraudulent as

to creditors : and if B were dead, and his right had descended to

C, C would be in no better situation than B. It was an essential

ingredient in the case, that the contract was between the fa-

ther and child. Where the II influence of the father has 308

been exerted to procure a reasonable family settlement, or

to prevent a son from ruining himself by his extravagance, chan-

cery will not interfere, by setting aside contracts that have such

beneficial tendency. 2 Atk. 85. Bro. in Can. 369. When a pa-

rent purchases an estate in the name of his child, this is consid-

ered as an advancement of the child, and as his property ; there

being no resulting trust for the benefit of the father. The law,

in this respect, betwixt the father and the son, is different from

what it is betwixt a purchaser and a stranger, where the purchase

is made in the stranger's name : As where the stranger purchases

in his own name, with the money of another person. In the latter

case, a trust will result to the person who paid the money ; and
this trust may be proved by parol testimony. Being a resulting

trust, it is not within the statute of frauds and perjuries. Pre.

in Can. 84, 133. 1 Vern. 366. 2 Vern. 4S0. 2 Atk. 74.

Lord Hardwicke lays it down as law, that parol testimony may
be admitted, to show the mean circumstances of the man, in

whose name the purchase is made, whence to infer a trust. 2 Atk.

71. Whatever doubts may have been entertained on this sub-



308 PARENT AND CHILD,

ject, the case of Linch v. Lincb, in 10 Yes. jun. 311, seems to

have dissipated them. The Master of the Rolls held, that, in

snch cases, parol evidence was clearly admissible ;
and said, that

it was now settled, that in such cases, money may be followed

into the land, in which it is invested ;
and a claim of this sort

may be supported by parol testimony. The equitable presump-

tion is, that he who was owner of the money, is entitled to the

land purchased ; and that the person to whom the legal title is

conveyed, is a trustee of this title for him. But the equity, in

this case, as in all others, may be rebutted by parol testi-

309 mony, showing that it was the intention of the owner of the I!

purchase money, that he to whom the conveyance was made,

should take, beneficially for himself, discharged of all trust. 10

Ves. jun. 3C0. Sugden's Law of Vendors and cases there cited,

41S. This doctrine does not apply to the case where a man
employs another to purchase for him, and the agent purchases

;

but no part of the purchase money is paid by the employer
;

and there is no written agreement. The employer, in such case

cannot compel the agent to convey to him
; for such a contract is

void, by the statute of frauds. The case of a purchase by a pa-

rent, in the name of a child, is altogether different from the cases

before stated. In such case, there is no resulting trust. The
'conveyance, is, in law, deemed a gift to the child. Even if the

child be illegitimate, and is not provided with property, the pre-

sumption is, that, as the parent is bound to provide for the child,

he so intended. And, when the purchase money is not all paid

in the life time of the father, his personal estate must pay it, for

the benefit of the child. Sugd. 420. If the child had been ad-

vanced, (no expectancy is to be considered as an advancement,

and when the child has not his full share of his parent's estate,

he is not advanced,) he will be considered as a trustee for the

parent ; or, if the parent can show, in any case, that he intended

that the child should be considered as a trustee, he shall be so

-considered. Sugd. 421. East, 260. Ld. Ray, 994. It has been

supposed, that the parent's continuing in possession after the child

came of age, was proof that the child was a trustee for the fa-

ther. This idea is now exploded. 1 P. Wms. 112. 2 Vern. 19.

It has been urged, that the parent's laying out money in repairs,

was evidence of a trust ; and that a subsequent declaration of a

trust, was also evidence
;
but the decisions ate otherwise. 2 Free.

32, 252.
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CHAPTER I. 311

Of the various kinds of Guardians.

A Guardian is one, that legally has the care and management
of the person, or estate, or both, of a child, during his minority,

whose father has deceased. It is true, the father himself is guar-

dian of the estate of his minor child. Such child is denomina-

ted a Ward at common law. It often happens that one person

is guardian of the person, and another of the estate of the mi-

nor; and often the same person is guardian of both. There are

various kinds of guardianship known to the common law.

1st. Guardianship in Chivalry. This is not now in use in

England, and was never known in these States. This took place

only where lands came to an infant by descent, which were hol-

den by knight service. That tenure being abolished by the

statute of Car. II, this kind of guardianship ceased to be used.

Further observations, therefore, upon this kind, are unnecessary.

I refer the reader to Co. Lit. 88, 11th note.

2d. Guardianship by Socage. This takes place when soc-

age lands descend to an infant under fourteen years, and ceases

when the infant arrives to the age of fourteen years. The person,

entitled, by law, to the guardianship, in this case, is the next of

kin, avIio by no possibility can inherit the estate. Suppose,

for instance, John Stiles II dies, and leaves Thomas his son 312
and heir

;
his uncle, George Stiles, his father's brother ; and

Anthony White, his mother's brother: in this case, George Stiles

and Anthony White are both next of kin to Thomas
; but George

must be excluded ; for he may, in the event of Thomas's dying
without issue, inherit the estate

;
but Anthony White never can

inherit it ; for an estate that descended to Thomas, on the part

of his father, cannot, by the English law, descend to any rela-

tion on the part of the mother. Anthony White is, therefore, in

42
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the case put, guardian by Socage. Suppose again, that Thom-
as's relatives, were Samuel Stiles, a brother of the half blood,

and Henry Stiles, a brother of the whole blood : these brothers

are in an equal degree of kindred
;
yet Henry is excluded from

the guardianship, for he is of the whole blood ; but Samuel, be-

ing of the half blood, can never inherit ; he therefore is entitled

to the guardianship. Such a case may happen, where the lands

are holden in borough English. The principle of this rule is,

that it was dangerous to commit the care of a ward to one who
would inherit his estate, in case of his death, lest it might prove

a temptation to the guardian to destroy the life of the ward.

Such a precaution might be proper, in the rude ages, when it

was established to be law ; but the present ameliorated state of

society renders it useless, (a) There is no difference to be ob-

served, in point of right to this guardianship, betwixt the whole

and half blood, if they be equally qualified, by not being able

ever to inherit the estate descended. As in the case put, of land

descending from John Stiles to Thomas ; if Anthony White had

an half brother, Peter White, Peter would be as much entitled

as Anthony, to the guardianship. If there are several, who are

next of kin, both males and females, the males are entitled

313 to the guardianship, in preference to the II females. In all oth-

er cases, where brothers are equally entitled, the eldest is pre-

ferred
; but in this case, the one who first takes possession of the

ward, has the right ; as in the case of Thomas Stiles, having

lands descended to him, as in the last case, if Anthony White
had two sisters, Sally and Susan White ; in that case, Anthony
and Peter would be preferred to Sally and Susan ; and that one,

whether Anthony or Peter, who takes possession of the ward,

would be entitled to the guardianship
; but Anthony and Peter

being dead, then Sally and Susan would be entitled
; and that

one who got Thomas into her possession, would be the guar-

dian. But in the case put, of lands descending in borough Eng-

lish, if Samuel Stiles, the brother of Thomas, had a brother,

Richard Stiles, of the whole blood, and Samuel was the eldest,

Samuel would be preferred to Richard, although Richard should

get possession of Thomas. (6)

The guardian in socage is guardian of the person of the ward,

as well as of his estate, (c)

The guardian in socage cannot assign his guardianship. At

(a) 1 Plow. 467. Co. Lit. 88. 1 and 2 Mod. 176.

(b) Co. Lit. 88. note 15, (c) Co. Lit 87, 89.
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fourteen, the ward is no longer under such guardian
; («) he

may then demand his estate, and have an account from the

guardian ; he may enter upon the guardian, and oust him : but

being still a minor, he may be under another guardian of a dif-

ferent description. A guardian in socage, during the guardian-

ship of the infant, may lease his estate, and maintain ejectment

against a disseisor in his own name, (b)

Guardianship in socage can scarcely exist in any part of the

United States
; (1) for it is a necessary qualification, that the per-

son entitled should not be able, by possibility, to inherit the estate-

The provisions of the statutes of descents are such, that, in most

cases, those that are of kin may eventually inherit the estate

descended ; but in I! some cases, it is otherwise. Where a 314

particular description of kindred cannot inherit, it would be

possible that this kind of guardianship should exist, as in the

State of New York, where we will suppose John Stiles died,

seized of Blackacre, which descended to him from his father

Reuben : and his relations living were Henry Stiles, Richard

Stiles, and Thomas Stiles, the sons of his father, (and it is no

matter whether they are of the whole or half blood.) and John

and Susan Rowe, the children of his mother by another husband.

Now, in that case, John and Susan can never inherit to John

Stiles, or to an estate that came to him by descent from his

father, Reuben Stiles ; for the statute of that State provides, in

such case, that the estate shall go to the brothers and sisters of

the deceased of the blood of the person from whom it came.

John and Susan Rowe have one qualification ; they are brother

and sister to John Stiles ; but they are destitute of the other

qualification
;
they are not of the blood of Reuben Stiles, from

whom the estate came, and cannot therefore inherit. Of course

(a) Co. Lit. 90 ; Plow. 293. (by 2 Bac. 6S3.

(1) This description of guardianship was never very common in the

United States, and in those states where it was once adopted it has now
fallen into disuse. It was formerly recognized in New York, where it has

been held, that a guardian of this kind might maintain actions of trespass

or ejectment in respect to the lands of his ward. Jackson v. De Watts,

7 John. Ch. Rep. 66 ; Byrne v. Van Holsen, 5 John. Rep. 66. But now all

the powers of such guardian are by law vested in the father, or in a guar=-

dian appointed by the surrogate, who lias in this respect the same power

of appointment as the chancellor. Rev. Stat. N. Y., vol. I. p. 718, § 5. and

vol. II, p. 151, § 4, 5, 6. In the other states, but few traces of this species

of guardianship will bo found.
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they may be guardians by socage, to their brother, Thomas
Stiles. But Henry and Richard could not be guardians, for they

are brothers of John Stiles, and of the blood of Reuben, from

whom the estate came ; and can inherit to the estate ; and if

Richard and Henry were also half brothers, it makes no differ-

ence ; for they are brothers to John Stiles, and of the blood of

Reuben, from whom the estate came. The reason why John

and Susan Rowe cannot inherit, is not because they are brother

and sister of the half blood, but because they are not of the blood

of the person from whom the estate descended to their brother,

John Stiles.

3d. Guardianship) by Nature. This, by the common law,

extends only to the person ; and the subject of it is only the

315 heir apparent, and not the other children
; not II even the

daughters, when there are no sons ; for they are not heirs

apparent, but presumptive heirs only, since their heirship may
be defeated, by the birth of a son after their father's decease.

The father is guardian by nature -

r
and, in case of his decease,

the mother ; and, on her death, the next of kin. (a) Among next

of kin, priority of possession decides the right. The rule is, that

guardianship by nature, extends only to the heir. It follows, of

course, that, in the United States, it must extend to all the chil-

dren ; for they are all heirs. What the eldest son is in England

all the children are here ; who, in this country, constitute that

character known in the English law by the term heir. (1)

(a) Co. Lit. 38 ; Garth. 286.

CI) The father is guardian by nature. Jackson v. Combs, 7 Cow. Rep.

36; 2 Wend. R. 153, S. C.j 2 Kent's Com. 220; May v. Calder, 2 Mass.

Rep. 55. On his decease, the mother. Freto v. Brown, 4 Mass. Rep. 675.

The mother of a bastard child is its natural guardian. Somerset v. Digh-

ton, 12 Mass. Rep. 383; Wright v. Wright, 2 Mass. R. 109. The power

of the guardian, by nature, is limited, and liable to be controlled by the

court of chancery. He has no authority to lease the infant's lands. May
v. Calder, 2 Mass. Rep. 55. Nor can he give a binding discharge to an

executor on the payment of a legacy belonging to the child. Genet v.

Tallmadge, 1 John. Ch. R. 3; Miles v. Boyden, 3 Pick. 213. The court

of chancery may control his authority. De Manneville v. De Manneville,

10 Vesey, 52. And it has even been held, that chancery would deprive

him of the custody of the child, if his character rendered him an unfit guar-

dian, though this has been questioned. Wellesley v. Duke of Beaufort,

2 Russel's Rep. 1 ; 2 Kent's Com. 221, in note.
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4th. Guardianship by Nurture. The subjects of this, are the

^younger children ;
not the heir. It is manifest, that there can

be no room for this kind of guardianship, in our country : for all

the children are heirs, and subjects of the guardianship by na-

ture. (1)

5th. By statute of Car. II, a new kind of guardianship was per-

mitted to be made by the will of a father. He could, in that

instrument, appoint a guardian to his children, until they were

twenty-one years of age, or for any shorter period. If no time

was mentioned, such guardianship continued until the ward

arrived to full age. This guardianship extends to person and

estate, of every kind. Such appointment may, also, by that

statute, be made by deed. When made by will, it has always

been understood, that this may be done by an infant, when he

has arrived to that age, at which he can make a will of personal

property. But a doubt has arisen, whether he could do it by

deed, until he has arrived at the full age of twenty-one years,

When we reflect that such deed is not to operate until the

death of the maker, and is II ambulatory and revocable, dur- 316

ing his life, it will appear to be nothing more than a testa-

mentary instrument, in the form of a deed ;
and there cannot be

any objection, therefore, to the infant's ability to make the ap-

pointment, by deed, at the same age, that he can by will, (a)

This guardianship supersedes all the other guardianships. When
this is made, there can exist no guardian in socage, by nature,

or by nurture. Such guardian can never assign his trust ; for

the trust is personal ; and if he die, such guardianship ceases,

and cannot be perpetuated by his will, (b) (2)

(a) 1 Bl. Com. 462; Co. Lit. S9. (b) 2 Atk. 1.

(1) This guardian had only the care of the person and education of the

infant, but nothing to do with his lands, by virtue of his office. Bac. Abr.

tit. Guardian, A. But it is now entirely obsolete. 2 Kent's Com. 221.

(2) The provisions of this statute have been generally adopted in the

United States, with the exception of New England, and the same powers

are given to the guardian that he possesses under the English statute.

Rev. Stat. Mass. 1835 ; Stat. New Jersey. 1795 ; Elmers Digest, 598 ;

Rev. Stat. N. Y., vol. II, p. 150 ; 1 Virginia Rev. Code, 240 ; 3 Stat. Ohio,

p. 1788 ; Stat, of Pennsylvania. Under this statute, it has been held in

England, that a father might dispose of his children born and to be born,

including children by a second wife. Ex parte, Earl of Ilchester, 7 Ves.

315. It is said that the power of such testamentary guardian is not deter-
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6th. There are cases where a minor may elect his guardian,

by the English law. This is when he has no other guardian,

and none was appointed by will. No socage lands descended

to him. There would, therefore, be no guardian by socage
;

and, if there had, he was fourteen years of age, or has arrived

to that age since. There is no guardian by nature ; for he is

not an heir apparent ; and, consequently, not the subject of such

guardianship. He has no guardian by nurture ; for his father

and mother are both dead; and this kind of guardianship can

be exercised by no other character, except a father or mother.

The infant may, then, elect for himself, (a) This election is

made before the ecclesiastical courts, by the infant's declaring, in

court, by parol, his election, which is there recorded: or it may
be clone by a writing, lodged in such court. The court has

power to reject or sanction the choice of the infant ; and will

reject it, if the court have reason to believe that the infant has

chosen an improper person. A male infant cannot elect, until

he has arrived to the age of fourteen years ; for then, it is said,

he arrives to the age of discretion. And, for the same reason, I

should suppose, a female might elect at the age of twelve

317 years : for then, it is said, she has arrived to the II age of

discretion
;
and it seems to be a very proper time for her to

be under the protection of some discreet person. (1)

7th. Guardians are often appointed by Chancery. This

practice was unknown to the common law ; but began to be re-

sorted to in the latter part of the reign of William III. The
ground, on which this court have assumed this power, has its

foundation in the regal prerogative. It is the duty of the king,

as parens patrice, to take care of all the infants within the

realm. This exclusive care is, by him, delegated to the chan-

cellor, who, with propriety, is considered paramount guardian to

(a) Co. Lit. 87, S9; 1 Ves. 375.

mined, though the infant marry before he or she becomes of age. 2 Kent's

Com. 224. In the matter of Whittaker, 4 John. Ch. Rep. 3S0 ; Roach v.

Garvan, 1 Ves. 160. Though opposite opinions have been held. Mendes

v. Mendes, 1 Ves. 89; Jones v. Ward, 10 Yerger, 160. See, also, Mohawk
Bridge Company v. Utica and Schenectady Railroad Company, 6 Paige'a

Rep. 554.

(1) In Vermont, by statute, the minor, if above the age of fourteen

years, has the right of choosing his guardian, subject to the approval of

the probate court. Rev. Stat. Vt. 1S39, p. 332.
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all the infants in the nation
; and all other guardians are subject

to his control. This power of appointment is not assumed by

the courts of chancery, where there is a proper guardian already

appointed. This coiwt has not only power to appoint, where

there is no guardian ; but it has the power of removal, when an

improper person is appointed, or becomes such, after appoint-

ment
;
(a) and this power it exercises over every species of guar-

dians ; and it is no objection, that the guardian is testamentary.

(1)

8th. The elementary writers seem to have supposed, that the

ecclesiastical courts had a right to appoint a guardian. It is

certain those courts have claimed this power of appointment of

a guardian, both to the person and estate of the infant. Their

power to appoint for the person has always been denied by the

common law lawyers; but, as to their power to appoint a guar-

dian to the personal estate of the infant, it seems to have been

admitted, (b) But this is now denied by the later authorities

;

and, of course, no such authority exists in the ecclesiastical

courts. (2)

II 9th. Guardianship, ad litem, is where an infant is made 31S

defendant, who has no guardian, and the court, before whom
the suit is, appoint one, pro hac vice, (c) The court never ap-

point a guardian, ad litem, to an infant plaintiff; for he must

(a) Co. Lit. S9; 2 Bui. 679; 1 Br. P. Ca. 554; 1 P. Wms. 703 ; 8 Mod.
214; 9 Mod. 276; 1 Ves. 160.

(V) 14 Vin. 176; 3 Keb. 386; Bur. 1496; 3 Atk. 631.

(c) Co. Lit. 89 ; Note 16, or 135, 53.

(1) In Vermont, Massachusetts, Connecticut, and several other of the

United States, the power of appointing guardians is lodged in the probate

court. In New York, the guardian may be appointed by the chancellor,

or surrogate of the county; in New Jersey, the orphan's court or the sur-

rogate
; in Ohio, the court of common pleas ; and, in Pennsylvania the

orphan's court. The practice which has long prevailed in England, of
appointing guardians by the chancellor, has been introduced into the Uni-
ted States, and this power is very frequently exercised. 1 John. Ch. Rep.
'29, 99, 156. It is in chancery that the general jurisdiction over every

guardian still resides, and subject to its superintendence and control.

2 Kent's Com. 227. »

(2) It is almost unnecessary to say that no guardian is appointed by
such court in the United States.
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sue by his guardian, or prochein ami. In a criminal case, no

guardian is appointed, ad litem: the court is guardian for the

accused infant. In Connecticut, the court appoint a guardian to

the accused. (1)

10th. By letters patent, a guardian has been appointed for all

suits ; but the court has power to appoint only for the suit then

depending before the court, (a)

319
||
CHAPTER II.

Of the Kinds of Guardians in Connecticut. Of the Power of

a Court of Chancery, and of Surrogates of Probate Courts,

to appoint and remove Guardians. Of the Right of Elec-

tion of a Guardian by the Ward. Of the Guardian's giving

Bond for thefaithfid Discharge of his Trust ; and his Lia-

bility to accountfor the Infant's Estate.

In Connecticut, there is no guardian by chivalry
;
nor, indeed,

in the Union. Neither is there, in this state, any guardian by

socage ; for kindred of the deceased, of every description, can, in

some event, inherit any estate, of which he died the proprietor.

Neither can such a character exist in the Union, only in those

states where some of the kindred of the deceased are excluded

from inheriting, in any event. There is, in Connecticut, no

guardian by testament : neither can there be, in any state in the

Union, unless there is a particular statute for this purpose ; for

such a guardian is wholly unknown to the common law, and

(a) Co. Lit. 89, Note 16.

(\) The cases involving a consideration of the powers and duties of a

guardian, ad litem, will be found principally collected in a note to judge

Bouvier's edition of Bacon's Abridgement, title Guardian. These powers

and duties, being regulated by the common law, do not essentially differ

in the several States. Larkin v. Mann, 2 Paige's Rep. 27 ; Wood v.

Wood, do. 108 ; Knickerbacker v. De Freest, do. 304 ; do. 301 ; do 85

;

Roberts v. Stanton, 2 Munf. 129 ; Wills v. Winfree, 2 do. 342 ; Turner

v. Partridge, 3 Penn. R. 172. Such guardian has not authority by virtue

of his office to discharge the interest of a witness. Walker v. Ferrin, 4
Vt. Rep. 523.
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f, JL
was introduced into England by the statute of 12 Car. II, which

was after the emigration of our ancestors into this countiy, and

never considered as having any binding force here. No ecclesi-

astical court in the Union pretends to possess the power of ap-

pointing guardians. The courts .of chancery never appoint a

guardian in Connecticut, or claim the power of removal. There

can be no guardian by nurture, in the United States ; for no

person is a subject of this, but a child who II is not an 320

heir apparent ; and, in these states, all the children are heirs

apparent.

The only guardians known in Connecticut, are, 1st. Guardians

by nature. 2d. Guardians by the appointment of a court of pro-

bate. 3d. Guardians, ad litem.

A guardian by nature, in this country, differs widely from such

guardian in England. In that country, it extends only to the

eldest male child; he, alone, being heir apparent. In this coun-

try, it extends to all the children, males and females ; for all of

them are heirs apparent. His authority there, is over the person

only ; but here, it is also over the estate. It is no uncommon
thing, in England, for a court of chancery to appoint such guar-

dian to the whole estate. The same powers of removal of any

guardian, as are exercised in England, in a court of chancery

;

in Connecticut, belong to the court of probate. If a father be

living, he is guardian by nature to his child, until he is twenty-

one years of age ;
but he is liable to be removed by the court of

probate, as to his estate, but not as to his person. If the father

die, the mother is guardian by nature, to her minor children,

both males and females. But the mother is not in the same sit-

uation as the father: she has no right to the personal services of

her children, only when she maintains them. If they have

property of their own, they are to be maintained from that. The
mother has no right to the person of her child, as the father has.

The court of probate may, therefore, remove her from this guar-

dianship, as well as from the guardianship of his estate ; and

this is done by appointing another guardian. I know that it has

been said, that she cannot be removed from her guardianship of

females ; but I know of no law or usage that warrants that

idea. (1)

(1) Substantially the same provisions for the appointment and removal

of guardians exist in Vermont. Rev. Stat. Vt. 1S39. See also 2 Kent's

Com. 222; and ante chap. 1, and notes.

\ 43
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% ft
"When there is a mother, it is not, of course, the duty of the

court to appoint a guardian
;
for she will remain guardian,

321 until one is appointed ; but if there be no father II or mother,

it is the duty of the court to appoint a guardian ; for here

is no such usage that the next of kin is guardian. If the infant

be under the age ofchoosing a guardian, (which, by our statute, is

fourteen years of age in males, and twelve in females,) the court,

without any process to call the infant before it, appoints a guar-

dian. If the infant has arrived, as before mentioned, to the age

of choice, the court issues a summons to call himjbefore the court,

to elect a guardian. If the infant neglect or refuse to elect, the

court appoints a guardian. If the infant elect a proper person, in

the opinion of the court, such person is appointed guardian ; but

the infant's choice is not conclusive upon the court. For, if the

person chosen, in the opinion of the court, be an improper per-

son, the court will reject him ; and if the infant will not choose

a proper person, the court appoints one. The same method may
be pursued, where the mother is living

;
but I never heard of an

instance, in which, if the child chose the mother, his choice was
not sanctioned by the court. An infant ward, having no father,

may live where he pleases with his guardian ; and cannot be

removed to his place of settlement ; but gains no settlement

where he lives with his guardian. But if the father be living,

and guardian, he will gain a settlement wherever his father gains

one. (I)

When the court appoints a guardian to an infant, under the

age of choice, the infant, when he arrives at that age, (and, I

presume, at any after time,) may appear before the court of pro-

bate, and choose a guardian, which choice will be sanctioned, or

not, as the discretion of the court shall direct. But if no choice

be made, the guardian first appointed, remains guardian, until

the ward arrive to the age of twenty-one years. (2)

(1) See ante page 317, note 1.

(2) The right of the infant to elect a guardian at the age of fourteen,

exists by the common law, and in most if not all of the United States. In

Ohio, it is said that the power of the guardian over a minor female, expires

when she arrives at the age of twelve years ; and if he sell her land after

she arrive at that age, without any new appointment under an order of

court, such sale is void, for the court have no jurisdiction. Perry's Lessee

v. Brainard, 11 Ohio Rep. 442 ; Maxom's Lessee v. Lowry, 13 Ohio Rep.

195.
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ii The guardian, appointed by the court of probate, must

give bonds for the faithful discbarge of his trust, provided

the infant has any estate ; and is liable to account before the

court of probate, both before and after his guardianship has ter-

minated. (1)

At common law, he is, also, liable to an action of account,

brought by the minor, before the common law courts, after he

has arrived at the age of twenty-one years. («) This action, by
the ward, is yet in use in Connecticut ; but, in England, the

practice has been for a long time, for the ward to file a bill in

chancery, calling the guardian to an account ; and the court takes

jurisdiction of this matter, on the ground that a guardian is a

trustee; and a court of chancery will always enforce the faithful

discharge of a trust. In this court, the guardian is'examined,

under oath ; and is compelled to produce books, and other writ-

ten documents, that may lead to a thorough investigation of the

'case, and a just decision of the controversy
;
(b) and this court

will compel the guardian to account annually, if there be any

apprehension of failure, on the part of the guardian. (2)

In Connecticut, it is not usual to file a bill in chancery, but to

bring an action of account : but I can see no objection to such a

practice, if a case should arise where the action of account would

not be as extensively remedial as a bill in chancery. There are

not, it must be admitted, as strong reasons for going into chan-

cery here, as in England ; for our statute has rendered the action

of account more remedial, and less perplexed, than this action is

at common law. Whenever a guardian is sued as bailiff, his

appointment as guardian, and his undertaking the trust, is suffi-

cient evidence to warrant a judgment of qiiod computet against

(«) Co. Lit. 89.

(b) 1 Bl. Com. 463. 2 Bac. 679, 687. Co. Lit. SS.

(1) Rev. Stat. Vt., 1S39; 2 Rev. Stat. New York, 150; Mass. Rev.

Stat., 1835. In chancery, the practice is to require a master's report ap-

proving of the security offered by the guardian before the court will

appoint. 2 Kent's Com. 227.

(2) Earl ot'Pomfret v. Lord Windsor, 2 Ves. 484. If the property ofthe

ward is destroyed through inevitable accident, the guardian will not be

chargeable with the loss. 8 Co. Rep. 84. But the court will use diligence

in protecting the interests of the infant. Jenkins v. Walter, S Gill. &,

John., 218; Say's Executors v. Barnes. 4 Serg. &. Rawle, 114.

The guardian being considered merely as an officer of the court, will be

at all times liable to account. In re Burke, 1 Ball &, Beat. 74.
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him. The case then goes before auditors, who have power to

summon the parties before them ; and if the guardian do not

323 appear, the auditors may render II judgment against him for

the whole demand of the plaintiff, without any investigation

of the demand; and if he do appear, he must answer upon oath

to all such interrogatories as are put to him ; and if he refuse to

do this, the auditors may imprison him. A court of chancery in

England can compel a guardian to account as often as the court

chooses, (a) A court of chancery in England, and the court of

probate in Connecticut, in the exercise of their powers of removal,

will remove a guardian for any abuse of the person of the ward,

as well as for misconduct respecting his estate ; also, when any

event renders him incompetent to manage the concerns of the

ward, as lunacy, gross intemperance, or other profligate immoral-

ity, or bankruptcy : (b) but they will never remove a man whose

character for integrity is fair, merely on the ground that he is

probably in failing circumstances, if he will find surety to secure

the interest of the ward. In Connecticut, such surety is unne-

cessary, if the bond, given for the faithful discharge of his trust,

remain good. (1)

324
||
CHAPTER III.

Of the particular Duty of a Father, when Guardian ; and of

the Mother, when Guardian. Of the Manner in which the

Guardian must manage the Estate of the Ward.

No guardian is bound to maintain his ward at his own ex-

pense, except when he is a father ; but whatever expense he is

at for the ward's maintenance, the guardian shall be reimbursed

{a) 2 Mod. 177. 2 Bac. 279.

(b) 1 P. W. 703. 1 Vez. 160. 1 Salk. 44. 2 Mod. 177.

(1) 2 Kent's Com. 229. In Vermont, although the courts of probate

have power to remove a guardian, yet their proceedings in this behalf are

subject to the revision of a higher court. Pepper v. Stone, 10 Vt. Rep.

427. There are some acts which, ipso facto, extinguish the power of the

guardian, as for instance, the marriage of a feme sole guardian. Field el

ux. v. Torrey, 7 Vt. Rep. 372.
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out of the ward's estate. If the father be guardian, he must

support his child, if of sufficient ability ; but he is not bound to

give* him an expensive education : but if he 6$), it is not uncom-

mon for a court of chancery to allow the father a reward out of

the ward's estate. This, however, will depend upon the circum-

stances of the father. If he be a man of wealth, and the educa-

tion is not more expensive than is correspondent with his cir-

cumstances, and such a one as in that respect it was proper for

him to have afforded to his child, if his child had been destitute

of property
;
the court will, in stfth case, make no allowance to

him out of the ward's estate. It is not, therefore, a matter of

course, that an allowance will be made to the father in such case.

The safest way for such a guardian, is' for him to apply to chan-

cery in the first instance, and procure the sanction of that court

for the expenditures he is about to make, (a) If the mother be

the guardian, by nature, there is no obligation on her, when her

ward has estate sufficient to maintain him : her expenditures for

maintenance and education will be allowed ; and whatever

chancery does in these respects, II I apprehend may be done 325

in Connecticut by the court of probate. (1)*

When any money is paid, which is due on a mortgage, an

infant mortgagee may reconvey, and the conveyance is valid, on

the principle that such infant is compellable in equity to recon-

vey ; and if he do that without compulsion, which he is compell-

able to do, it shall be deemed valid, (b) So too, his deed of

partition is valid on the same ground. In Connecticut, by stat-

ute, his guardian is impowered to convey, in both those cases : but

(a) 1 Br. in Can. 387. 1 Vez. 160. 2 Vent. 353. 2 Ver. 137, do. 255,

3 Atk. 399.

(b) 3 Bur. 1794.

(1) The allowance to the father of a sum out of the ward's estate, in

payment of his support of the ward, seems to be entirely discretionary with

the court of chancery or the probate court ; and in the exercise of this dis-

cretion, they will have reference to the estate of the ward, and the circum-

stances of the father. It is said in the text, that if the mother be the guar-

dian by nature, there is no obligation of this kind upon her, when the ward
is possessed of sufficient estate for its maintenance. This may be true,

though it has been held that the presumption arising from the mother's

maintenance of her child, is, that such maintenance is intended as a gift,

and the circumstances of the mother's having no property of her own, and

of the child's having an estate and guardian, are not sufficient to rebut the

presumption. Cummings v. Cummings, 8 Watt's Rep. 367.
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this provision, I apprehend, does not proceed upon the ground

that such conveyance by a minor would be invalid ; but it was
enacted to extend the remedy. It would often happen, theft the

infant mortgagee, or infant tenant in common, was of such tender

years, that he could not perform the corporal act of executing a

deed ; and the reason why it should be done, was as obvious in

such case, as where he could execute a deed. (1)

It is a principle, that the guardian is not to reap any beYiefit

from the use of the ward's money, (a) If any benefit have been

received from the use of the ward's money, the ward is to receive

that benefit. If the guardian should pay a debt due from the

ward, by a compromise with the creditor, with a sum smaller

than the debt, the ward must have the benefit of such compro-

mise. The guardian ought to put out the ward's money at

interest, if he can ; and if he do not, (as the presumption is that

he can do it,) he must show that he could not. If he put the

ward's property in the public funds, or at private interest, the

guardian discharges his duty ; unless he is guilty of negligence

by placing it in the h^ands of an improper person. (2)

The guardian has no authority to purchase real property for

the ward, with the ward's money. If he do, the ward, when he

arrives at the age of twenty-one years, may elect to take the

326 lands, or may refuse to take them, and demand II his money
with interest ; and in the last case, chancery will consider

the ward as trustee of the lands for the guardian, and will direct

(a) 2 Corny. 230. 2 Ch. Ca. 245. ^

(1) This power of the guardian to convey, seems to be entirely unneces-

sary, for it is well established, that the infant may discharge a mortgage

upon full payment of the mortgage debt. 2 Kent's Com. 342. So, being

a tenant in common, he is by law capable of making a reasonable partition.

Barrington v. Clarke, 2 Penn. Rep. 115.

(2) The office of a guardian is one of obligation and duty, and not of

speculation and profit. 2 Kent's Com. 229. He is appointed to keep his

ward's funds safely, and to render them productive, and if he fails to invest

them profitably when he can do so, he is to be charged with interest.

Armstrong v. Miller, 6 Ohio Rep. 118 ; Baker v. Richards, 8 Serg. &
Rawle, 12. The court of chancery is always watchful of the interests of

its wards; it will give them one year after they become of age, to exam-

ine the accounts of their guardians, and the guardian will not be entitled

to a discharge before the expiration of that time.
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the ward to convey the lands to the guardian, (a) (I) If the

guardian should put the ward's money into trade,.the ward, when
he arrives of age. may demand his money with interest, or may
elect to have the profits of the trade, (b) This right of election,

dies with the ward
; for if he should die without making an

election, it is not in the power of the heir to elect ; f<^§> on the

death of the ward, the personal property vests in the executor

;

and such property in the hands of the guardian is personal, until

the ward has, by his election, tinned it into real ; it then vests,

therefore, in the executor of the ward, a right to demand of the

guardian, the money with interest*. It would be unreasonable

that the heir should have this power of election, and by this

means disappoint the just expectation of creditors, legatees, or

those who are entitled to a distributary share under the statute.

(c) (2) jfoWhen personal property of the ward comes into the hands of

a guardian, which is not money on interest, it is a general rule,

that the guardian ought to sell it, and put it at interest ; or if

there are debts which' the ward must pay, he ought to apply it

to the payment of debts : for such property produces no interest,

whilst the debt of the ward is increasing, by reason of the accu-

mulating interest. (3) This will not apply to every species of

property. It is not usual to sell family pictures, plate, watches,

(a) Ver. 435. (b) Vez. 629. (c) 1 Ver. 403. do. 535.

(1) It has been intimated, and in one or two instances held, that the

guardian may, in a strong case, change the property of the infant i'rom

personal to real, without a previous order of a court of competent jurisdic-

tion. 2 Eden's Rep. 152, 153 ; 1 Rawle's Rep. 266. The exercise of this

power, however, if it exists at all, is very hazardous on the part of the

guardian and not to be recommended. Indeed the balance of authorities

seems to be against the power of its exercise at all. The court ofchancery

undoubtedly has power thus to order this change, and will so order it,

whenever it is apparent that it is for the infant's benefit. Ashburton v.

Ashburton, 6 Ves. 6 ; 3 John. Ch. Rep. 348, 370. Where the guardian

performs this act without the order of court, the ward will generally have

the right, on coming of age, to elect to ratify the act of the guardian, or

refuse to do so and require the restoration of the property to its original

form. 2 Kent's Com. 230.

(2) Docker v. Somes, 2 Mylne &. Keene. 665.

(3; The principle here laid down is established and sustained by numer-

ous authorities. It will apply not only to guardians, but to trustees of vari-

ous other descriptions. Rex v. Villers, 11 Price's Rep. 575. And the
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ornaments, &c. ; but to keep them, (as they are not of a perish-

able nature,) by which to remember their former proprietors : Nor

would it be improper, in other cases, to preserve other property
;

as where a ward was nearly of age, and soon to enter upon a

farm well stocked, which was his property ; the guardian would

be justified in not selling this stock.

«» ^»
• m 2% . ft
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CHAPTER IV.

Of the Power of the Courts of Chancery, respecting the Mar-
riage of their Wards. Of the Effect which the Marriage

of a Female Ward has on her Guardian's Power over her

Person and Estate, both when the Husband is an Adidt and
when he is a Minor. Of the Effect which the Marriage of a

Male Infant has upon tJie Guardian's Power over his Persofi

and Estate. ttfti

The power of the court of chancery in England, to restrain

the marriage of wards, is very extensive. It is not uncommon
for this court to forbid the marriage of a ward, unless the guar-

dian consents thereto ; and frequently they forbid it, if he should

consent : for he may consent to answer interested purposes of

his own, and thus be accessory to the disparagement of the ward.

And while there is a well grounded suspicion of disparagement

of the ward by the guardian, this cour^ will not only forbid the

marriage, but will take the ward out of the hands of the guar-

dian: and every person, who is concerned in the marriage, after

this prohibition, will be considered guilty of a contempt of court.

When the father is guardian, they do not take the ward from

him. (a)

In chancery, the guardian is viewed as trustee of the minor's

person and estate ; and that court will not suffer him to abuse

his trust, but will compel him to perform it with fidelity. At

law he is considered as a bailiff, and is liable to account. Mar-
riage by a ward, in all instances, affects the rights of a guardian,

{a) Tal. Ca. 53; IP. Wms. 562; 2 do. 112; 1 Ves.160; 3 Atk. 314.

doctrine pervades all the following cases, with some differences upon minor

points, as they have been agitated before various courts. Rogers v. Rogers,

1 Hopkins' Ch. Rep. 515 ; Smith v. Smith, 4 John. Ch. Rep. 2S1 ; Evert-

Bon v. Tappan, 5 John. Ch. Rep. 497 ; Clarkson v. De Payster, 1 Hopkins'

Ch. Rep. 424; 5 Conn. Rep. 475; 2 New Hampshire, 218.
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more or less. If a female ward marry, the guardian's power

must cease, both as it II respects her person and property.

This, I apprehend, has never been questioned, when she

married an adult : for such husband has a right to her person,

with an uncontrollable right to her property. If she many a

minor, it seems to be admitted, that the guardianship of her per-

son ceases
;

for she has contracted a relation inconsistent with

the power of a guardian over her person : for her husband was
of age to contract marriage ; and acquired the same right to her

person, that any husband acquires to the person of his wife.

There has been some difference of opinion with respect to her

estate. The better opinion is, that her estate is, by marriage,

transferred to the minor; for his marriage is as effectual as the

marriage of an adult ; and all the same consequences follow.

The personal property of the wife, in possession, becomes his

absolutely. If choses in action, they are at his control. If real

property, he is entitled to the usufruct. Her rights are passed

to her husband ; and her guardian can have no further control

over them. If a male ward marry, I apprehend he has con-

tracted a relation, and one that he had a right to contract, wholly

inconsistent with a guardianship of his person. As to his estate,

marriage does not vary his situation. His guardian retains his

usual power over his estate ; and if he married a female ward,

as her property has become his, his guardian's power extends to

that also. (1)

(1) Some of the older cases have gone the length that chancery would

take the ward from the custody of the guardian, whenever the habits and

character of the guardian appear to he such as to render him unfit to pro-

tect and guard the interests of the ward, and even that the child would

sometimes be taken from the custody of the father : as when he was an

avowed atheist, and lived in a state of adultery. Shelley v. Westbrook,

Jacob's Rep. 267. See, also, ex parte Warner, 4 Brown's Ch. R. ; Whit-

field v. Hales, 12 Ves. 492 ; 3 Russ. Rep. 1 ; 10 Ves. 52 ; 5 East's Rep. 1.

The doctrine, that the authority of the guardian over the estate of his fe-

male ward ceases upon her marriage, has been recognized in the United

States. Kettletas v. Gardner, 1 Paige's Rep. 488. In the matter of Whit-
taker, 4 Johns. Ch. Rep. 378. The marriage does not, however, ipso facta,

determine the authority of the guardian. An order of court, transferring

the custody of the property to the husband, is first necessary, though the

husband will be entitled to such order, upon motion. 4 John. Ch. R. 378.

See, also, Leuder's case, Orphan's Ct, Philadelphia, 1S22, cited in Whar-
ton's Digest, tit. Infant.

44
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|| CHAPTER V.

Of that Power which Chancery exercises over the Gifts and
Contracts of Wards, made with their Guardians, soon after

they came of Age. Of the Guardian's Power, wider any
Circumstances, to invest the Personal Property of the Ward
in Lands, or to turn the Real Property into Personal.

Whether the Law on that subject is applicable to our Coun-
try. Some Observations on the Power of Guardians in

Socage, as to Personal Property. -

A court of chancery has often protected the interest of the

ward, after he has come of age ; setting aside his gifts to his

guardian, as a reward for his services, and annulling a release

given by the ward to the guardian, by which instrument the

guardian was discharged from accounting with the ward for cer-

tain property of the ward's, which was in the guardian's hands.

Such interference by chancery has ordinarily taken place where
such gifts and release, ' &c. have been made just after the ward
was twenty-one years of age. The principle which governs in

cases of this kind, is, to secure the ward against his own indis-

cretion, where the guardian, taking advantage of the influence

which he had acquired over the ward, had induced him to be-

stow unreasonable rewards upon the guardian, to which he had
no legal claim, and which it is not probable the ward would

have ever given, had it not been for the powerful influence that

the guardian had obtained over him. So, too, in those

330 cases where the
I! ward has been induced to release the

guardian from any further claim upon him, when he has

not rendered any regular account; the ward, in his unbounded

confidence in the guardian, trusting to his integrity to say what

was equity betwixt them. Such transactions are viewed with a

jealous eye by a court of chancery, and by that court considered

as unfair, and in pursuance of a well established maxim in that

court, that taking an undue advantage of the situation of a per-

son, is such a fraud as that the court will set aside the transac-

tion. This is perfectly analogous to what that court does in

other cases. (1)

(1) Chancery will always exercise great diligence in protecting the in-

terests of wards, and especially when those interests come in conflict with

those of the guardian. Jenkins v. Walter, 8 Gill & John. 218; Elliott v.

Elliott, 5 Birm. R. 8; Say's Executors v. Barnes, 4 Serg. & Rawle, 114.
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This maxim, with others, contains the principle on which the

purchases of the expectancies of young heirs are considered as

radically corrupt. Such purchasers, finding inexperienced young

men under the government of their vices, which demand greater

expense for their gratification than they have the means to fur-

nish, unless they sell their expectancies, most readily minister to

their passions, by furnishing them with means, by purchasing

their expectancies at a rate greatly below their value. On this

principle, purchases of sailors, at a price much below the real

value of their prize money, have been relieved against. So, too,

when the son of a nobleman was induced to give a bond to the

man who was his tutor, over whom the tutor had obtained a

great ascendancy ; the son was a mai? of weak capacity ; the

tutor, taking advantage of his situation, obtained from him a

bond of one thousand pounds : the court ordered the tutor to re-

lease the bond.

On this principle was the case of Hamilton v. Mohon, in 1 P.

Wms. 118, decided. A gentleman paid his addresses to a young

lady of fortune, who was a minor : her mother, who also was a

lady of fortune, was her guardian, and, during the minority of

her daughter, had received large sums, as the rents and

profits of her daughter's II
estate. After the mother found 331

that the affections of her daughter's suitor were placed upon

the daughter, she informed him, that unless he would release

her from all liability to account for the profits and rents of her

daughter's property, which she had received, she would en-

deavor to prevent his marriage with her daughter. He, fearing

the effects of the mother's influence over her daughter, articled

with the mother, that, after marriage, he would release her from

all accounts of the mesne profits of the daughter's estate. Equity

relieved against this agreement, upon the ground that the mother

had attempted to take an undue advantage of his situation, by

operating upon his fears to enter into a contract that never would
have been made, if she had not improperly excited those fears :

but, when no advantage is sought, and after the ward is in pos-

session of his estate, and no influence exerted over him, with a

The more effectually to prevent any imposition upon the ward, it is the

constant practice of the court of chancery to allow him one year after he

becomes of age. to examine and investigate his guardian's accounts, and

falsify them if they be wrong. The guardian cannot compel him to a set-

tlement, nor procure an absolute discharge before the expiration of that

time. In the matter of Van Home, 7 Paige's Ch. Rep. 46.
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full knowledge of the state of his affairs, he makes a reasonable

grant to his guardian for his fidelity and care, equity wiU not

interfere. Cases on this subject are to be found, 1 P. W. 120,

Cox's notes. 2 Ves. 547. 1 Ves. 379. 9 Ves. 292, 182.

In the case of Older v. Sansborn, 2 Atk. 15, it was contended,.

that where a guardian, immediately on the ward's coming of

age, purchased of the ward his estate, that the contract ought to

be annulled
; but Lord Hardwicke said, that as it appeared that

the guardian had paid a full consideration, the purchase could

not be set aside. From this determination it is fairly inferable,

that if the price had been inadequate, the purchase would have

been set aside, on the ground that the guardian had made an

unfair use oi his influence over the ward. Sugden, in his law
of Vendors, states the above case, and then makes this observa-

tion, Viz. "But it seems clear, that such a purchase would now
be set aside, without reference to the adequacy of the con-

332 sideration." This II opinion is not supported by any author-

ity cited ;
and to me it is inconceivable why a fair contract,

such as the one stated, that this, where a full consideration has

been paid, should be set aside. The only reason that can be

given why a contract betwixt a guardian, and ward, who is of

age, should be set aside in any case, is, that in that case the

guardian had obtained an advantage from the ward, by an im-

proper use of his influence, which furnishes ample ground for

the interference of equity ; and where it appears, from the price

given, that no undue influence has been exerted, why should

the contract be set aside? (1) It is a maxim in equity, that

(1) That a valid contract may be made between guardian and ward,

shortly after the ward attains his majority, can hardly be doubted. The

contract must be untainted with fraud or imposition, on the part of the

guardian, and this is all that is required. It is believed that in nearly all

the cases where these contracts have been set aside, it has been upon the

ground that some unfair advantage had been taken of the ward, and not

because the contract, from its nature, is opposed to the spirit of the law.

Thus, in the case of Dawson v. Massey, 1 Ball & Beatty, 219, where a

lease, obtained by an uncle from his nephew, but just of age at the^time

of its execution, and to whom he had been guardian and agent, was set

aside ; it was upon the ground that it was made at an under value, and

other considerations than the reserved rent were held out, for which

no security was given. The case of Hatch v. Hatch, 9 Ves. Rep.

292, referred to in the text, proceeded upon the same principle, and is an

instance where such a conveyance was set aside upon grounds of public

policy, after a great lapse of time. But Aylward v. Kearney, 2 Ball &
Beatty, 483, seems to favor an opposite doctrine. In this case, the guar-
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whosoever enters on the estate of an infant, even though he is a

tort feasor, may be considered by the infant as guardian, or

bailiff, and in that character be compelled by chancery to ac-

count with the infant. 3 Atk. 130.

By the common law, guardians, who have a right to the pos-

session of the lands of their wards, during their minority, and

continue in possession after their wards have arrived to full age,

without license from their wards, were not trespassers. In

England, and some of the states, they are made trespassers by

statute.

In a case reported in 3 P. W. we find the testator, who was a

Presbyterian, appointed by his will, his three brothers, A, B, and

C, who were Presbyterians, and also D, who was an Episcopal

clergyman, guardians to his three daughters, E, F, and G. On
the decease of the testator, D got into his possession F and G,

and put them to school, where they were bred up in the way of

the Church of England. E was living with A, one of her guar-

dians. D filed a bill in chancery, to have E taken from A, her

uncle, to be put to school, where she might be educated in the

religion of the Church of England ; and thereupon A, B, and C
filed their bill to have F and G taken from D, and delivered to

them, that they might II be educated Presbyterians ; insist- 333

ing upon it, that it was the desire of their father, who was
a Presbyterian, that they should be so educated ; and offered

parol proof that it was the declared intention of the testator, that

they should be educated in his own religion. The court refused

to receive this parol testimony, declaring that it was no more to

be admitted in a devise of a guardianship, than it was in a

devise of real estate. This decision, I apprehend, was correct;

and the court refused to take F and G from D, and they, also,

refused to take E from her uncle A. Notwithstanding the cor-

rectness of the judgment, which rejected the parol testimony, I

think it very questionable whether the final judgment was cor-

rect ; for, if the court could get at the intention of the testator,

without resorting to parol testimony, that intention, being a law-

ful one, ought to be carried into execution, unless the legal

rights of some person would have been violated by so doing.

dian obtained a lease of land from his ward, shortly after he became of

age. The rent reserved seemed to be adequate, and afforded a fair consid-

eration. But notwithstanding this, it was set aside after a lapse of thirty

years ; the ward being of weak understanding, and continuing during his

life under the pupilage and influence of the guardian and his family.
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In the case before the court, there could not have been any legal

right violated
;

for, it is an established rule in chancery, if there

are more than one testamentary guardian, and they disagree

as to the course of conduct to be pursued respecting their ward,

the guardianship of the ward devolves on the court ; so that the

right acquired by D, under the will, by having gotten F and G
into his possession, was at an end. The only remaining inquiry

for the court, was, what was the intention of the testator respect-

ing the education of his children
; and could not this be collect-

ed from facts dehors the will ? Not indeed from the declared

intention of the testator
;
for this were not admissible

;
but from

facts from which it was fairly inferable what the testator's in-

tention was. For no point, perhaps, is better established, than

that such testimony may be resorted to, to get at the intention

of the testator, if such facts stand with the will. And
334 would not the fact that the testator

II was a staunch Pres-

byterian, as the report says, furnish evidence that he would

wish that his children should be Presbyterians 7 All experience

teaches us, that this, most probably, must have been his inten-

tion. In addition to this, lie appointed three brothers the guar-

dians of his children, who were Presbyterians, and who, he

knew, would, if the education of his childten was left to them,

educate them Presbyterians ; and it could hardly be supposed,

that one guardian out of four, would have attempted to oppose

the other three, because they wished to educate the testator's

children in that religion which he believed to be correct.

It is the law of the books, that a guardian cannot change the

property of the ward ; that is, he cannot invest personal property

in lands, or turn real property into personal. The principal

reason alleged, why he may not invest personal property in lands,

is this : that it will alter the succession of this property, in case

of the minor's death, during his minority ; for, if the property had

not been changed, it would have been, in that event, distributed

to his personal representatives. But if it was converted into real

property, it would have descended to his heir. So too, if real

property should be converted into personal, it would be distributed

to his personal representatives
;
but, if it had remained real, it

would have descended to the heir at law. This reason ceases

to be of any weight in these states, Where the personal and real

property go, on the death of the owner, to the same person; that

is, whoever are heirs to the real property, are heirs (to use an

improper word) of the personal property. There is another rea-

son alleged, in the case of converting personal estate into real,
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viz. that the minor can devise his personal property before he is

of the age of twenty-one years ; but real property, he cannot.

Thus, by converting his personal estate into real, he is de-

prived of II
the privilege of devising such property, before he 335

is of the age of twenty-one years. This objection does not

exist in the case of converting real property into personal ; and,

it seems to me, the argument in case of personal property, is of

little moment ; and, I believe, would not have been thought of,

had there not been the other reason before stated, to which this

is added as an auxiliary. It is apparent, that many cases may
exist, where it would be very desirable to vest the personal prop-

erty of the minor in real property. "Opportunities frequently

occur, in this country, where the minor's estate would be greatly

benefitted, if this was practicable ; and the principal, and, I think
5

the only reason to be regarded, why this may not be done, has

no existence in this country ; and, in case of a power residing in

the guardian to convert real into personal property, it would pre-

vent frequent applications to the legislature to vest the guardian

with such power. And why a guardian should not be entrusted

to manage the estate of the minor in this way, when he judges it

beneficial to the minor, it is difficult to conceive ;
since the estate

is placed in his hands, and his integrity, in this respect, is secur-

ed by a bond, as well as in all other cases, and he is always lia-

ble to the minor for any mismanagement. The English doctrine,

on this subject, is to be found in Pow. on Con. 273. 1 Yes. 402.

435, 461. (1)

(1) Guardians are generally subject to the same rules as other trustees,

and the doctrine, that a trustee cannot convert a trust fund of money into

land, or real estate into personal, is well settled. Generally, if the trustee

does invest such fund in real estate, the cestui que trust, may at his option,

accept of the lands, or refuse them and demand his money. That a guar-

dian is so far subject to this rule, that he cannot thus change the property

of his ward without the authority of court, is also well settled. Bonsall's

Appeal,! Rawle's Rep. 273 ; Taylor v. Galloway.l Ohio Rep. 232; 2 Kent's

Com. 230. But the court of chancery will sometimes direct this change to

be made, when it is manifestly for the infant's benefit. Inwood v. Tyne,

Ambl. Rep. 419; Hedges v. Ricker, 5 John's. Ch. Rep. 417; Huger v.

Huger, 3 Desaus. 18. In some of the states, there are statute provisions

for the sale of an infant's lands, when such sale is required for their benefit.

Rev. Stat. Mass. 1335, part 2. chap. 71, 72, tit. 5; Stat. Kentucky, 1S13
;

2 Rev. Stat. N. Y. 194. Judge Kent is of the opinion that the property

may be changed from personal to real, in a clear and strong case, by the

guardian without the previous order of chancery, but admits that it is an
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In 3 P. Wms. 151, the chancellor decided, that a father is en-

titled to the custody of his own child during infancy. It is a

case in which there existed some reasons why the child should

remain where she was, in the custody of a relative
;
especially,

as she declared in court, that it was her choice to remain where

she was. (1)

An infant can bring no action of account against a guardian,

during the continuance of guardianship ; but, in equity, by

336 his prochehi ami, he may file his bill for an I! account, whilst

the guardianship continues. 2 Ver. 342. 3 P. Wms. 119.

3 Atk. 25. 1 Ves. 91. (2)

It has been made a question, whether a guardian in socage

was entitled to the custody of the personal estate of the ward.

It is said, in some of the elementary writers, that he is. I have

never seen any authority which supports this opinion ; and it is,

in Vang. 156, expressly laid down, that he has not, by law, the

custody of his ward's personal property. If a father exercises his

right to appoint a testamentary guardian, then the right of the

guardian in socage is superseded. The guardianship in socage

does not cease, of course, on arriving to the age of fourteen ; for,

if no other guardian succeeds, the guardian in socage continues.

Andr. 313. The mothermay be guardian in socage to her minor

son ; and, where she continues in possession of her husband's

estate, after his decease, she is considered as guardian in socage

extremely perilous act in the trustee, and cannot be recommended. 2

Kent's Com. 230; 2 Eden's Rep. 152; Ambl. 419; and 1 Rawle's Rep.

266, are cited as authorities sustaining this proposition.

(1) It is now, however, firmly established by the decisions, that the court

of chancery has power to take the child from the custody ofthe parent, and

the books furnish many instances of its exercise. Where he was an out-

law, residing abroad in embarrassed circumstances ; imprisoned for cruelty

to his wife ; a man of irreligious habits and living in adultery with a pros-

titute ; had maltreated his children, &c. In all these cases he has been

deprived of their custody. Cruise v. Hunter, 2 Br. Ch. Rep. 500 ; Ex
parte Warner ibid. ; Wellesley v. Duke of Beaufort, 3 Russ. Rep. 1

;

Shelley v. Westbrook, Jacob's Rep. 267; Whitefield v. Hales. 12 Ves. 492.

See also Lyons v. Blenkin, Jacob's Rep. 270, in note ; De Manneville v.

De Manneville, 10 Ves. 52 ; Wood v. Wood, 3 Alabama Rep. 758.

(2) By the common law, the guardian is accountable to the infant when

he arrives at the age of fourteen years, and may be called to account at

any time after. Bac. Abr. tit. Guar. I. The court of chancery will permit

a stranger to come in and complain of the abuse of the infant's estate by

the guardian. Earl of Pomlret v. Lord Windsor, 2 Ves. 484.
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to her infant son. She never could be, in most of these states,

guardian to her son, because, by possibility, the estate may be

inherited by her. In the state of New York, she cannot inherit

to her child's estate ; and, of course, she may be guardian in

socage. The rule, that guardianship does not cease, on the

ward's coming to the age of fourteen, if no other guardian suc-

ceeds him ;
that is, if the ward does not improve his privilege of

electing a guardian ; seems to be established : yet it seems, where

this is not the case, the guardianship does not prevent him from

entering and taking the land to himself. Rayner v. Van Heu-

sen, 5 Johns. 66, before the supreme court of New York. (1)

If the property of the ward is lost in the guardian's hands,

without any fault of the guardian, or where he was robbed of the

property of the ward, the guardian will be discharged," on show-

ing this. (2)

ADDENDA. 337

II 1st. A testamentary guardian cannot make a lease of the

ward's land. A lease so made by him is utterly void : but a

guardian in socage has power to make such leases. 2Wils. 129,

135.

2d. A mother cannot appoint a guardian by will to her child.

Vaug. 180 ;
3 Atk. 519.

3d. A court of chancery never appoints a guardian to a female

infant, after her marriage. 1 Vez. 157.

4th. Though a guardian cannot purchase lands for his ward,

and compel the ward to take them
;
yet this may be done under

the direction of a court of chancery. 1 Ver. 403, 435.

5th. If a guardian commit waste upon the estate of his ward,

(1) We have already seen that a guardian in socage can scarcely exist

in the United States, as the guardian must be a person who cannot by any

possibility inherit the ward's estate. Ante page 313. This species of

guardianship was once common in New York, but has now become nearly

obsolete. It is not, therefore, deemed necessary to collect the cases discus-

sing the cpiestion of the authority of such guardian over the estate of the

ward.

(2) Bac. Abr. tit. Guar. I; 8 Coke, S4.

45

>
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upon application by a prechein ami of the infant, an injunction

will be granted by a court of chancery.

6th. If any person marry a ward when the guardian has been

appointed by a court of chancery, without the consent of the

guardian, it is a contempt of court ; but no contempt, if he be not

a guardian appointed by the court. 2 P. W. Ill, 562.

7th. When a man is sued, he may plead in abatement, or bar,

that he never was guardian ; or he may plead thus, that he was
guardian at such a time, and that he has rendered an account

since, and traverse his being guardian before or after. Rast.

Ent. 21.
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CHAPTER I. 339

Of Slavery, as it once icas in Connecticut. Of Apprentices.

A master is one who, by law, has a right to a personal

authority over another ; and such person, over whom such

authority may be rightfully exercised, is a servant. At common
law, this right in a master, originates in some compact made
with the servant, or with some person who has a right to com-

mand him. This is not, however, perfectly correct ; for, in

many of those states, where there is that species of servants,

called slaves, the right to them is not founded on compact, in

those states ; that is to say, in most of them. There are five

kinds of servants, viz. slaves, apprentices, menial servants, day
laborers, agents of any kind ; and in Connecticut, there is a

sixth ; debtors assigned in service to pay a debt. The last and

the first are not known to the common law. The law, as it res-

pects slavery, generally, will not be noticed in this chapter
j

nor any of those arguments urged, that, on the one hand, deny the

legality of it, in a moral point of view ; or those which assert

its legality. I will only observe, that slavery is unknown to

the common law of England ; for, the moment that a person,

who is a slave in any other country, reaches the shores of

that country, he is emancipated, and entitled to the same secu-

rity for life, liberty, and property, as any other man;
nor can the laws of the country, where slavery is admitted,

|| 340

be enforced in favor of it. 1 Bl. Com. 424. Co. Litt. 77.

When the rigors of the feudal laws prevailed, there was a species

of slaves in England, called villeins. The knowledge of the

law, respecting them, has long since ceased to be important

;

for it is not now known in that country, being abolished by a

statute of Car. II, and never was known in this. At present,

it is difficult to find, in the state of Connecticut a slave. A
statute of this state, previous to March, 1784, was enacted, de-

claring, that all persons born of slaves, after the 1st March
T
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1784, should be free at the age of twenty-five ; and a subse-

quent statute enacts, that all so born, after the 1st August, 17-97,

should be free at twenty-one. These statutes, with a statute

forbidding the importation of slaves, by land or water, will, in

in a stiort time, put a period to slavery in this state ; as those

born before 1784, most of them, have been emancipated by

their masters, so that scarcely a slave can be found. The law,

as heretofore practised in this state, respecting slaves, must
now be uninteresting. I will, however, lest the slavery which
prevailed in this state, should be forgotten, mention some things,

that show that slavery here was very far from being of the ab-

solute, rigid kind. The master had no control over the life of

his slave. If he killed him, he was liable to the same punish-

ment as if he killed a freeman. The master was as liable to

be sued by the slave, in an action for beating or wounding, or

for immoderate chastisement, as he would be, if he had thus

treated an apprentice. A slave was capable of holding property,

in character of devisee, or legatee. If the master should take

away such property, his slave would be entitled to an action

against him, by his prochein ami. If one should take away a

slave from the owner, without his consent, trover could not be

maintained ; but a special action on the case. From the

341 whole, we see, that slaves had the I! same rights of life and

property as apprentices ; and that the difference betwixt

them, was this : an apprentice is a servant for time, and the

slave is a servant for life. Slaves could not contract in Connec-

ticut
; for this is specially forbidden by statute.

If a slave married a free woman, with the consent of his mas-

ter, he was emancipated ; for his master had suffered him to

contract a relation inconsistent with a state of slavery. The
right and duties of a husband are incompatible with a state of

slavery. The master, by his consent, had agreed to abandon

his right to him as a slave. So, too, it has been holden, that a

minor child is emancipated from his father, when he is married.

Ld. Raym. 356. A slave might be sold in Connecticut, and the

evidence of the sale must be a bill of sale ; and he might be

taken in execution, and sold at the post. When it is observed,

that slavery is not known at common law, it is not denied, that

men may be punished with slavery for life, for crimes, with per-

fect consistency with the principles of the common law. If the

legisluture can make laws, the transgression of which may be

punished with death, they can surely condemn to a loss of lib-
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erty. (I) Apprentices arc persons bound to a master, to learn

some art or trade. They may be bound to learn the trade of

husbandry, as well as any other. An apprentice, to be holden,

must be bound by deed. It seems that the common law required

it ; and this is the only contract which the common law required

to be in writing. And it is not at all improbable, that this requi-

site was a provision by some ancient statute, which is now lost.

1 Bi. Com. 226. Ld.' Ray. 117. 1 Salk. 68. 2 Ves. 64, 492.

6 Mod. 182. It would seem that a contract for an apprenticeship

by parol, so far as it lays any obligation on the contracting

parties, is utterly void. It will not amount to a hiring by the

year, which may be by parol. 8 T. Rep. 374, That an

apprentice cannot be I! bound, unless retained as such in a 342

deed, is ascertained by the doctrine of the books. Barnes'

Notes, 57. The particular reason of this rule is not very appar-

ent; and, indeed, a contrary doctrine is now maintained. 8 T.

Rep. 379. 1 East. 533. That a contract of so much importance,

as the obligations usually laid upon a master, in educating and

(1) The agitation which the question of slavery has undergone in the

United States for the last few years, has been such as to leave scarcely

any intelligent mind in ignorance upon the subject. Although serious

differences exist'as to the most practicable mode of effecting its abolition,

still the fact of its unrighteousness is almost universally admitted. Ever

since the organization of the federal government, measures have been in

operation to provide for its final extinguishment ; nor have these measures

been without their effect. In the New England States, and N. York, it has

become wholly extinct, and is on the decline in many of the others. In

Pennsylvania, by an act of 1780, its gradual abolition was provided lor,

and the evil has been finally removed. It still exists in most of the South-

ern States. Efforts have been made to abolish it there; and the Conven-

tion, appointed to recommend alterations in the Constitution of the State

of Virginia, in 1S30, entertained a project calculated for its final abolition,

which, after a protracted and stormy debate, was only defeated by an in-

considerable majority. The unusual excitement which has lately pre-

vailed at rhe North, on this question, has been regarded with much dis-

favor in the Southern States ; and a general apathy on the part of those

opposed to its existence, in those States, has been the consequence. The
materials are not at hand to enable the writer to go into a detailed exami-

nation of the laws of the Southern States on this subject; and if they were,

such an examination would be entirely foreign to his purpose ; nor would

it be in place here to discuss the merits of the question of abolition. Of
the moral wrong of the existence of slavery no one can doubt ; and that it

may soon be legally and peaceably abolished, is undoubtedly the earnest

wish of every true American.
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instructing an apprentice, should be by deed, is a very reasonable

provision ; for room is left for controversy, from the uncertainty

of parol testimony. (1)

Persons who are bound apprentices, are commonly infants

;

and such person cannot bind themselves. This is usually done

by their parents and guardians ; and they are bound that the

apprentice perform that which they contract that he shall do.

By a statute of Eliz. infants may bind themselves, by indenture

of apprenticeship; but it has always been holden, since that

statute, that the infant is not bound by the covenants in the inden-

ture
;
and that the only effect that it has, is to give a right to the

master, as long as the relation exists, to his wages, and all the

rights of government ; and the infant, if he serve out the time

prescribed by law, will be entitled to exercise his trade, as much
as if he had been bound by his father. The only effect that it

can have, is to entitle the master to the wages ; for, if the infant

had not bound himself, but had lived with his master, learning

(1) The statutes of the several states, on the subject of apprenticeship,

do not essentially differ among themselves, nor from the English statute.

In Vermont and New York, the provisions are almost identical. Children

above the age of fourteen years may be bound as apprentices ; males to

the age of twenty-one and females to the age of eighteen, or to the time of

their marriage within that age. This maybe done by their father or other

legal guardian, and if they have no parent or guardian, with the consent

of the selectmen, in Vermont, and by the overseers of the poor, two justices,

or a judge, in New York. In Vermont, the overseers ofthe poor may bind

out the minor children of any person who has become actually chargeable

to his town ; and in both states, statute provisions also exist to redress the

grievances of the apprentice in case he shall have been abused. Rev.

Stat. Vt. 1S39, c. 66 ; Rev. Stat. New York, vol. II, p. 154. In both these

states, as in all others whose statutes upon this subject the writer has ex-

amined, the apprentice must be bound by deed, and the infant himselfmust

be a party to the indenture, except in the special case ofan apprentice who
is chargeable as a pauper. This also is the doctrine of the common law.

Rev. Stat. Vt. 1839, p. 345 ; Rex v. Inhabitants of Cromford, 8 East's Rep.

25 ; King v. Inhabitants of Arnesby, 3 Barn. & Aid. 584 ; Harney v. Owen,
4 Blackf. Ind. Rep. 388 ; Commonwealth v. Van Lear, 1 Serg. & Rawle,

250 ; Supplee's case, 6 Serg. & Rawle, 340 ; Guthrie v. Murphy, 4 Watt's

Rep. 80 ; Commonwealth v. Jones, 3 Serg. & Rawle, 158.

The father has no authority to bind out his child as an apprentice with-

out his consent, and if the infant does consent and is not a party to the deed,

he will not be bound. Rev. Stat. Vt. 1839 ; New York Rev. Stat. vol. II,

p. 160 ; Commonwealth v. Moore, 1 Ashm. 123 j Squire v. Whipple, 1 Vt.

Rep. 69.



MASTER AND SERVANT. 342

a trade, this master, de facto, would have the power of moderate-

ly chastising such servant; and such servant would be entitled

to exercise his trade. Cro. Car. 179, 548. Cro. Jac. 497. Mod.

190. 5 T. Rep. 716. (1)

In England, provision is made, by several statutes, for the

binding out of poor persons by the overseers of the poor, and

justices of peace ; and the persons to whom they are bound, are

obliged, under a penalty, to take them. This is an inroad upon

the rights of the subject very rarely to be found in the Eng-

lish system of jurisprudence. I! (2) In Connecticut, we have 343

statutes that enable the selectmen of a town, with the advice

of a magistrate, to bind out the children of persons who live idle,

and misspend their time, and are liable to come to want; and

•when the children have grown rude and stubborn : males, until

they arrive at the age of twenty-one years, and females until they

are eighteen years of age.

Whatever wages an apprentice earns, belong to the master

:

and if an apprentice should leave his master, and earn wages,

and receive them, and lay them out in any article, it would

belong to the master : As where, with such money, the appren-

tice bought a ticket, which drew a prize ; this belonged to the

master. It is not material that wages were earned without the

consent of the master, or that it was earned in any other line of

business, than that of his trade ; and for such earnings the master

may recover. Sho. 582. Co. Lit. 117. Salk. 68. 1 Yes. 488,

83. 6 Mod. 69. (3)

CI) In the matter of McDowles, 8 John. Rep. 328; Pierce v. Messen-

berg, 4 Leigh's Rep. 493 ; Stringfield v. Heiskell, 2 Yerger's Tenn. Rep.

546 ; 1 Whart. Dig. Penn. Rep. 43, and cases there cited. It has been

held, in England, that an infant may bind himself as an apprentice. In

Rex v. Inhabitants of Wigston, 3 Barn. & Cress., 4S4, the court says, " it

is a general rule of law, that an infant cannot do any act to bind himself,

unless it be manifestly for his benefit. Binding himself as an apprentice

has been considered such an act, and therefore it has been held that an

infant is competent to make such a contract." See also 2 Kent's Com. 242.

(2) Provisions for binding out the children ofpoor persons as apprentices,

maybe found in the statute books of many of the states. Rev. Stat. Vt.

1839, p. 345; Rev. Stat. New York, vol. II, p. 154; Stat. Conn. 1S3S

;

North Carolina Act, 1792.

(3) Lightly v. Clouston, 1 Taunt. 112. In Carson v. Watts, 3 Doug.

350, it was held that prize money, gained by an apprentice on board a letter

of marque ship, belonged to the apprentice and not to the master. In this

case the court observe, that the master is entitled to all the wages or mon-
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The law has provided several methods, in which an appren-

tice may be discharged from his master. In Connecticut, by a

statute, the county court may discharge an apprentice, when he

has been abused by cruel treatment ; and the same thing may
in England be done in chancery. 1 Atk. He may be discharg-

ed by deed. The contract of discharge, must be by deed, as the

binding is by deed, according to the old maxim unumquodque
dissolvitur eo ligamine quo ligatur. But in Connecticut, where

an instrument, executed without seal, is of as high a nature as

if it had one, I apprehend, that although the indenture should

be sealed, it might be discharged by a writing executed by the

master, although it was not sealed ; and I entertain no doubt

that an indenture in writing would be in Connecticut a valid in-

denture, although not sealed.

344 II The apprentice may be discharged by giving up, or des-

troying the indenture, with intent to release the obligation of

the indenture. In Day's Rep. 153, there is a case which coun-

tenances the idea, that an apprentice may be discharged by parol.

A master who had so done, brought his action for breach of cov-

enant, against the apprentice's father, who had bound the appren-

tice, and could not recover. If the ground of this decision was,

that the master had done wrong in discharging the apprentice,

without his father's consent, I apprehend the decision cannot be

supported. For this wrong, the master was liable. There can

be no discharge by parol. The master, notwithstanding this rash

act, might have detained him; and if he would not return to

service, might have recovered damages. A parol discharge

would indeed amount to a license to depart from his service, un-

til he had reclaimed him ; and until then he could maintain no

action. In England, the quarter sessions, or two justices, may
discharge, on account of abuses, such apprentices as they bind

out : but in Connecticut, our statute reaches all cases ; and the

ey fairly acquired by the apprentice, as for labor or service, but not to any

extraordinary gains he may acquire out of the usual course of his service.

Too much reliance should not be placed on this case, for one strong ground

upon which it was decided, was a custom proved, by which in such case

the master was to have the wages and the apprentice the prize money.

In Vermont, it has been decided, that the master may sustain assumpsit

for the wages of- an absconded apprentice, though the employer did not

know of the apprenticeship till after the service was performed. Conant

v. Raymond, 2 Aik. Rep. 343.
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county court may discharge any apprentice, when abused by the

master or his family. (1)

The right, which the master acquires to the service of his ap-

prentice, can never be assigned to another person. It is incom-

patible with the nature of the contract, which is altogether fidu-

ciary. The master is one, in whom the parent of the apprentice

has such confidence, as induces him to place under his care his

child. It is a personal trust which cannot in any case be assign-

ed to another. By the custom of London, apprentices may be

assigned. It is also an usual practice in this country; but I

have not learnt that such practice has ever been sanctioned

by the decision of any court. II 1 Bl. Com. 420. 12 Mod. 553. 345

3 Keb. 519. Doug. 69. Stra. 1267. If the apprentice serve

under such an assignment, he gains the rights and incurs the

duties of an apprentice. Ld. Ray. 633. (2)

(1) It was decided in Vermont, that the indentures of apprenticeship

became voidable upon the death of the master, or upon an assignment of

the apprentice. It is believed that the law upon this point has been alter-

ed by the revised statutes of 1S39. »By this statute, the minor is absolute-

ly discharged by the death of the master, and the minor may be bound out

anew. p. 347. The county court also has power to discharge the appren-

tice when the master is brought before it, charged with a breach of the

covenants contained in the indentures. Rev. Stat. Vt. 1839, p. 347. By
the statutes of New York, the general sessions ofthe peace, or two justices,

possess the power of discharging him. Rev. Stat. New York, vol. II. p.

169.
' In Pennsylvania, this power is exercised by the court of general

sessions, whenever the acts of the master may be deemed injurious to the

mind or morals of the apprentice; as for compelling him to labor on the

Sabbath. Commonwealth v. St. Germains, 1 Brown's Penn. Rep. 24.

The indentures may of course be vacated by the consent of all parties.

Graham v. Graham, 1 Serg. & Rawle, 330. A somewhat anomalous doc-

trine seems to be held on this subject in Louisiana ; but which cannot be

said to have no foundation in sense or law. It is that the contract of ap-

prenticeship is personal and not susceptible of alienation, without the con-

sent of all parties concerned, and consequently its operation ceases on the

insolvency as well as on the death of the master, inasmuch as his character

and disposition entered into the consideration of the contract. Versailles

v. Hall, 5 Miller's Louis. Rep. 266, cited in note to 2 Kent's Com. 266.

(2) Numerous decisions may now be found sanctioning assignments of

indentures of apprenticeship, but it seems to be a vexed question, whether

the assignment will be binding upon the apprentice unless he consents to

it. The better opinion is that he is not bound. Commonwealth v. Van
Lear, 1 Serg. & Rawle. 248 ; Commonwealth v. Jones, 3 do. 15S ; Halev

46
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The master is not at liberty to send the apprentice abroad, un-

less such liberty is contained in the contract ; or the business to bo

learned, or the health of the apprentice, require it. If the master

die, the executor cannot retain the apprentice. It is a personal

trust ; it dies with the person ; and there is no probability that

the executor will be able to instruct the apprentice respecting his

trade. The reason why such right should not be transmissible

to the executor, is stronger than the reason why it should not be

assignable. No more confidence is placed by the parent in the

executor, than there is in the master, to whom he is assigned
;

and in the former case, the apprentice cannot probably be in-

structed
;
but in the latter case, he may. (1) It has been holden

that the executor is bound to instruct the apprentice ; and if he

cannot, to procure some person to do it. This is a violation of

the principle, that an apprentice is not assignable ; for if he be

thus bound, he must have a right to assign the apprentice. This

is not now considered to be law. 1 Sid. 21G. 2 Str. 1267,

1 Salk. 66. (2)

It is laid down in the books, and the current of authorities

support the proposition, that the executor is bound to provide

clothing, diet, &c. So the indenture provides ; but it appears

to me, that such authorities are destitute of principle
;
and that,

v. Taylor, 3 Dana's Ken. Rep, 222. In Pennsylvania, the enlistment in

the army of an apprentice; with the consent of his master, who had been

bound by the managers of the alms house, was held valid, although the

master had covenanted not to assign the indenture without the consent of

the managers, which consent was not given to the enlistment. Common-

wealth v. Barker, 5 Binn. 423. The statutes of Massachusetts and New
York also authorize such assignments under certain restrictions. Rev.

Stat. Mass. 1835 ; Rev. Stat. New York, vol. II, p. 156. In Vermont, an

apprentice bound by the overseers of* the poor, may be assigned without

his consent; and if his master die, he may be retained in the service of the

administrator with the consent of the overseer. The doctrine in ordinary

cases is that the assignment is not absolutely void, but may be avoided at

the pleasure of the infant. Phelps v. Culver, 6 Vt. Rep. 430.

(1) Rev. Stat. Vt. 1839, p. 343; Stat. Mass. 183S ; Versailles v. Hall,

5 Miller's Louis. Rep. 266 ; and see note 1, preceding page.

(2) No power is believed to exist, at common law, to compel the master

to instruct and educate the apprentice. But the statutes of several of the

states have humanely provided, that such a covenant shall be inserted in

the indentures on the part of the master. Rev. Stat. Vt. 1839, p. 345

;

Stat. New York, 1788; Stat. Connecticut, 1838, Such a clause is not

found in the English statutes.
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by the death of the master, all covenants arc forever discharged.

This necessarily arises from the apprentice being discharged

from any obligation to serve the executor. There is surely

something very unreasonable in that law, which compels the

executor to provide for an apprentice, from whom he can-

not receive II the least benefit. The reciprocity intended by 34G

the original contract, is wholly lost, when the obligations

of the apprentice to serve, and the covenant of his parent that he

should serve, are discharged by the death of the master. The

master's obligation to instruct, is also at an end, and never was

transmitted to his executor. This renders the contract perfectly

reciprocal and equal. 1 Keb. 7G1, S20. L Sid. 216. Cro.

Eliz. 553,

In some trades, in some places, it is usual for a master to re-

ceive a premium for instructing, It has been decided in chan-

cery, that on the master's death, before the apprentice has learnt

his trade, part of such premium shall be restored. And even

where it was stipulated by contract how much was to be re-

stored, upon the happening of such an event, chancery has

decreed a return of more than the stipulated proportion, when a

master has died very soon after an apprentice was bound to him*

The principle. of such decision, I am not able to discover. It

seems more like making a contract for the parties, than enfor-

cing their contract. 1 Yes. 560. Pr. in Can. 396. 1 Atk. 149.

2 Tes. 64. (1)

(1) The relation of master and apprentice, where it exists under proper

restrictions, is one well calculated to advance the interests of the appren-

tice, and is often attended with a corresponding advantage on the part of

the master. In the United States, where industry is a peculiar charac-

teristic of the great mass of the population, this relation becomes almost

indispensable, lor the purpose of training our youth to the exercise of those

mechanic arts whose value is every day becoming more duly appreciated.

The resistless spirit of progress in every department of art, which is found

in America, and the inventive genius which yearly pours forth its thousand

improvements and discoveries, in the world of mechanics; which has re-

duced the elements themselves to a complete servitude to the wants of

man, are. in a great degree, attributable to the wholesome existence of the

relation of master and apprentice. Frequent as it is, instances of an

abuse of power on the part of the master are rarely to be met with : for

the apprentice is generally taken into his family, where, in a iew months,

while he is indoctrinating him into the mysteries of his art. he is also

entwining about his heart the chords of parental affection,—a much surer

safeguard than legal remedies against the abuse of adventitious authority.

If the minor forfeits the covenants in the indenture, the master is not with*
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By the English statute, an apprentice gains a settlement in

that place where he served his master, the last forty clays of his

service. We have no such statute. An apprentice cannot, by

our law, gain a settlement by commorancy with his master.

By a statute of Connecticut, if an apprentice run away from his

master, he shall serve him treble the time of his absence.

347
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CHAPTER II.

Of Menial /Servants. Of Day Laborers. Of Principals and
Agents, Factor, Broker, Auctioneer, and Attorney.

Menial servants are such as dwell in the family, and are

employed about the domestic concerns, the garden or farm, upon

a contract of living with a master for a certain time
;
for if noth-

ing is mentioned, when the contract is entered into, respecting

the length of time that the servant should serve, it is, by the

English law, an hiring for a year. There is no such rule in

practice in Connecticut. Such servants may be retained by pa-

rol. If they leave their master, they are liable for damages

;

yet the master is not entitled to their earnings. By an English

statute, such hiring for a year gains a settlement. We have no

such statute ; and such hiring gains no settlement in Connecti-

cut.

Respecting that class of servants, called day-laborers, there is

nothing peculiar ;
only that in England, by certain statutes, per-

sons having no visible effects are compellable to labor
; and jus-

tices of peace settle their wages
;
and more must not be given

by the master, or taken by the servant ; and in case they violate

this rule, they are liable to a penalty.

All agents act in character of servants to their principals

:

they act by virtue of authority derived from them. The princi-

pal has no general authority, or any personal control over them

;

out his remedy. If he is enticed away, the master may have his action

against the person enticing him. St. Clair v. Jones, Add. Penn. Rep. 343.

If the apprentice creates a new relation, as by enlisting in the army, he

may still be taken uj)on a habeas corpus, and the court will order him to be

delivered to his master. Commonwealth v. Beck, 1 Browne's Pennsyl-

vania Reports, 277.



MASTER AND SERVANT. 348

as a master, in other cases, has over his servant. Every agent

is bound by law to pursue strictly !l the order of his principal.

If he do not, and any loss ensue, it will fall upon the agent : but

if he do, he is not bound for any casual losses. 4 Bl. Com. 227.

Among this class are to be reckoned, 1st. a factor who is em-

ployed abroad, by his principal, in managing for him mercantile

concerns.

When a factor gives more for articles, directed to be pur-

chased, than his instructions warranted, the principal may dis-

claim the purchase, though he will be holden to the extent of

his instructions, if the factor choose. If the factor sell for less,

in that case the principal may recover according to the sum con-

tained in the instructions ; and however reasonable the conduct

of the factor would have been, if he had had unlimited instruc-

tions; yet, when he departed from them, it will be no justifica-

tion ; 1 Vez. 510 ; but not if he sells articles which are perisha-

ble. 2 Mod. 100. Eq. Ca. Abr. 369. 2 Ves. 638. 10 Mod. 144.

2 Str. 78, 82. (1)

When a factor sells his principal's goods at a less price than

his instructions warrant, the purchaser shall hold the goods, and

the factor may sue the purchaser in his own name : and this he

may do, although the purchaser knew the goods belonged to the

principal. Whenever the principal forbids the purchaser to pay

(1) One of the first principles of the law of principal and agent is, that

the principal is bound by the acts of his agent, only so far as he acts

within the scope of his authorit}". Allen v. Ogden, 1 Wash. C. C. Rep,

174; Kerns v. Piper. 4 Watt's Rep. 222 ; Chill v. Hornish. 4 Blackf. Ind.

Rep 456. There is, however, a distinction which should always be borne

in mind in the examination of this question. The acts of a general agent,

i. e. one who is appointed by a man to do all his business of a particular

kind, or at a particular place, will be binding upon his principal so long as

he acts within the scope of his general authority, although he may act

contrary to his private instructions. Thus, where one delivers property

to a merchant, acting as a factor, who proceeds to sell the same, the owner

cannot avoid such sale, by showing that he authorized a sale of but part

of the articles. Gibbs v. Linsley, 13 Vt. Rep. 208. So. if property be en-

trusted with an agent for sale, any person buying and paying in good

faith is protected, though the agent may have exceeded his private instruc-

tions. Cross v. Haskins, 13 Vt. Rep. 536. But where the agent is ap-

pointed for a special purpose, and the principal sees fit to limit his powers,

if he goes beyond them the principal will not be bound. Longworth v.

Connell, 2 Blackf. Ind. Rep. 469; Allen v. Ogden, 1 Wash. C. C. R. 174

;

Andrews v. Kneeland, 6 Cow. Rep. 324 ; IS John. Rep. 363 ; Chill v.

Hornish. 4 Blackf. Rep. 456.
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to the factor, the purchaser must not pay him ; but in that case,

the principal has given np his claim against the factor, for not

pursuing his instructions. B. N. P. 230. 7 Term Rep. 359.

1 H. Bl. 361. (1)

A factor can never pawn the goods of the principal for a debt

of his own, so as to change the property ; but the pledger is lia-

ble to the principal in an action of trover, whenever the goods

are demanded of him. It is not material whether the pawnee
know, or did not know, that the pawner was a factor ; for a fac-

tor has no authority to pawn the goods of the principal ; his

349 business is II to buy and sell. 1 Str. 1168. 1 Bos. & Pul.

648. 1 H. Bl. 362. (2)

A factor has a lien on all the property of the principal in his

hands, and can retain it until the balance of his account is paid.

This incumbrance is created by the common law
; but if the fac-

tor once sutler the goods to go out of his hands, his demand re-

mains a just demand against the principal ; but his lien is gone,

and he cannot reclaim the property. The factor has no lien up-

on the goods of the principal, until they come into actual posses-

(1) Although it is generally true that, if a factor dispose of goods at a

less price than he is instructed, he will not bind his principal: still, if the

principal insist on his claim against the purchaser, for the price of the

goods as purchased, he may hold him to pay it. It has been a question,

where the principal directs his agent to pay a certain price for a particular

thing, and the agent pays more than he is directed, whether the principal

is bound to receive the thing purchased. By the authorities, if the agent

offered to pay the excess out of his own pocket, he could compel the prin-

cipal to take it; otherwise, not. 2 Kent's Com. 61S.

(2) Guerrciro v. Piele, 3 Barn. & Aid. 616 ; 5 John. Ch. Rep. 129. This

principle, that the factor shall not pledge the goods of the person for whom
he is acting, is held to with great strictness. It has even been held, that

where goods are consigned from abroad to a factor to be sold on account

of the consignor, and a bill of lading was sent to deliver to the factor or

his assigns, and the factor afterwards endorsed and delivered the bill of la-

ding, together with the goods, to the defendants, who did not know that

he was not the owner of the goods, that the defendants could not retain

the goods as against the consignor till the payment of their debt. Martini

v. Coles, 1 Maule & Sel. 140. Essentially the same principle is held in

Shcpley v. Kyrner, 1 Maule & Sel. 4S4. The business of the factor is, in

good faith, and in accordance with the instructions of his principal, to dis-

pose of the property consigned. He cannot, therefore, under a pretended

sale of the property, create a lien on it in favor of a third person against

the principal. Kinder v. Shaw, 2 Mass. Rep. 398 ; Fielding v. Kymer,

2 Brod. & Bing. 639; M'Combie v. Davis, 7 East's Rep. 5.
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sion. A constructive possession will not answer. Esp. 584. 1

Bur. 493. 2 East. 227, 532. 3 T. Rep. 119. 1 Atk. 134. 2

Ver. 117. (1)

Whether a factor can sell on credit, where his commission is

general, without mentioning that he may sell on credit, seems to

be a point not fully settled, (a) The authorities are contradictory.

It is not pretended, that the purchaser on credit, cannot hold the

goods purchased ; but that the factor, in case of insolvency in

the purchaser, is liable to his principal. When a factor does

not pursue his commission, he not only becomes liable to any

loss that may ensue, but loses his factorage. If a merchant

receive goods from his factor, and sell them, which goods were

bought at a greater price than the factor's instructions warranted,

he shall account with his factor for the price which "the factor

gave ; for, by the receipt and selling, he has acceded to what
was done by the factor, and waived all challenge against him

on that account. 1 Ves. 509. In that case, the principal, on the

arrival of the goods, so purchased, refused to abide by the con-

tract ; but took the goods and sold them, and then contended that

he acted in capacity of agent to the factor, and sold them on his

account. But the court was of opinion, that, by the acts of receiving

and selling, he had acceded to the contract, and was liable to

account with II the factor according to the price paid. It is 350

laid down, that, in those cases where the factor has authority

to sell on credit ; if he sell to an insolvent person, he is answer-

able himself. There is no doubt of the correctness of this opin-

ion, if the factor sold to an insolvent person, knowing him to be

such ;
or if, by using ordinary diligence, he might have known

the circumstances of the purchaser. But if the person trusted,

was in apparent good circumstances, or in such credit, that pru-

dent men trusted to his credit, it would be very unreasonable to

subject the factor ; for, in such case, these is no want of fidelity

to his employer : and in this manner, I understand the law to be

laid down by Marius, S3. If the factor sell the goods of his

principal to A on credit, and then sell to A goods of his own, and
receives money, he shall be answerable to his principal, for as

(a) Malloy. 432; 1 Buls. 13.

(I) By virtue of this lien, he may sometimes change the possession of

the goods, and so far as his lien extends, give a security upon it to the per-

son who recieves the possession. ' It is however nothing hut a continuance

of the factor's possession. M'Combie v. Davis, 7 East's Rep. 5 ; Urquhart

v. M'lver, 4 John. Rep. 103.
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much as will satisfy the principal's demand, if he received so

much ;
for he cannot receive his own debt, to the prejudice of his

employers. (1) If the factor run his principal's goods, or make
a false entry, he must be answerable to the principal, if there is

loss by forfeiture. It seems that he may charge the duties, as if

he had paid them. The principle, if any, is this : that he runs

the risk of losing all. The rule is a temptation to a dishonora-

ble violation of the revenue laws of a foreign country. Ca. Ch.

25, 76. If the factor be directed to insure, and the factor charge

his employer with it, as if it had been done, he is chargeable as

insurer. 2 Yes. 39. The contract of the factor, made in pursu-

ance of his authority, binds the principal. Malloy, 423.

A factor is employed to sell goods : he sells, receives the mon-

ey, and vests it in other goods, which are in his hands, and dies.

These are goods of his employer, and cannot be taken for the

debts of the factor. But it is said, that, if the factor have the

money, it must be looked upon as his estate. The reason

351 given, is, that money has II no ear-mark. I apprehend, that,

if the purchase-money could be identified in any way, as if

it was found in a paper, or in a bag, on which it was written,

that it was the principal's money, that, in that case, it would

(1) Whether the factor could sell the goods of his principal at all on

credit, without the express directions of the principal, has been a matter of

serious question. The cases, however, now proceed upon principles among
which the following may be considered as well settled.—Where nothing

is said in the factor's instructions relative to the manner of sale, and it is

the usage of the place to dispose of such articles upon credit, he may so

sell them, provided he uses due diligence to ascertain the solvency of the

purchaser, and does not give a longer term of credit, than is usually given

in such cases. The usage of trade has a powerful influence in determining

the right of the factor thus to sell. He could not bind his principal by

agreeing to accept in payment for the goods, articles of merchandize,

when the usual course of trade is to receive money, at the sale, or expira-

tion of the credit. Nor could he bind him by giving a credit upon those

articles which are usually sold for cash. Bingham v. Bache cited in 1

Yeate's Rep. 487; Laussatt v. Lippencott, 6 Serg. & Rawle, 392; Good-

enow v. Taylor, 8 Mass. Rep. 36; Leverick v. Meigs, 1 Cow. Rep. 645
;

Greenly v. Bartlett, 1 Greenleaf's Rep. 172. Where a commission mer-

chant is directed to sell for cash, he is accountable to his employer if he

deliver the article sold without receiving the pay therefor ; and cannot

protect himself by showing a custom existing among commission mer-

chants, to deliver such articles and wait a week or ten days for payment.

Bliss v. Arnold, 8 Vt. Rep. 252.
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not be considered as belonging to the factor's estate. 1 Salk.

160. (1)

A broker is one who manages the concerns of another, living

with him in the same country ; and if a broker, or factor, have

sold goods of the principal, they have the same lien on the price,

as they had on the goods ; and may order the purchaser to pay

the amount to him, unless the principal had paid to him his just

demand, or tendered it. Cowp. 254.

In the case of an auctioneer, he is not liable to his principal,

although he should bid the articles off at a less price, than he was
directed to strike them off by the owner. By the law of the land,

an auctioneer is bound to strike off goods to the highest bidder,

after having waite.d a reasonable time for a higher bid ; and not

to strike them off, would be a breach of contract, arising from the

nature of the transaction. And, surely, to employ a person to

bid higher, for the benefit of the owner, would be a fraud. Cowp.

395. The auctioneer may sue, in his own name, for the price

of the goods sold ; and it would make no difference, if the pur-

chaser knew, at the time of t.he purchase, that they were the

goods of another.

An attorney is one who is appointed to do a thing in the name
of another. Attorneys, in courts of law, are officers of the court,

and subject to the regulations of those courts in which they pur-

sue the business of their profession, both as it respects their ad-

mission to practice, and their subsequent conduct in court ; and,

at the same time, are the servants of their employers, and an-

swerable to them, when they sustain loss by their neglect, or

mismanagement. Upon the principles of the common law,

an attorney must have a warrant from his principal to appear II 352

in court. (2) In practice, this power is seldom challenged

(1) Whenever the principal can trace his property into the factor's pos-

session, he will undoubtedly be entitled to reclaim it. either in the hands of

the factor or his assignees or representatives, unless they should have dis-

posed of it in their representative character, before they received notice of

the principal's claim. The case is precisely analagous to that of a banker

or other bailee of property who fails ; the owner may take the property,

subject to the liens of the bailee, provided it be distinguishable from his

other property. Bryson v. Wylie. 1 Bos. & Pul., S3 ; Parke v. Eliason, 1

East's Rep. 544 ; Taylor v. Plumer, 3 Maule. & SeL, 562 ; Vail v. Mitch-

ell, 4 Wash. C. C. Rep. 105.

(2) In Vermont, this is regulated by statute. It is an offence for an at-

torney to appear in a suit without authority, for which he may be stricken

47
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of an attorney, who is a regular practitioner in court. In Con-

necticut, the declaration of the attorney himself, that his principal

employed him, has been holden sufficient to warrant his appear-

ance. When an attorney is retained, his authority continues

until the end of the cause, unless it is countermanded. 1 Rol.

291. Nor is it in the power of an attorney to refuse to be an

attorney in the case, after he has been retained. The authority

of the attorney lasts no longer than the time of judgment, except

for the purpose of taking out execution within a year. 1 Rol.

292. 2 Inst. 29S : Also of acknowledging satisfaction on record

;

but he cannot release the damages. In Connecticut, it is custom-

ary for him to release the damage, who is attorney in the case

;

and I never heard that any such release was questioned.- (1)

When an attorney wilfully disobeys the rules of the court, and

abuses its process for purposes of vexation, or conducts himself

with impudence, or unbecoming language towards the court, he

is liable to an attachment. (2) It has been held a contempt of

the court, to bring a fictitious action. B. R. Str. 237. To direct

a person to be arrested, in sight of the court, who is attending on

his case in court, and who the attorney knows is so attending

;

if such person is arrested in pursuance of such direction, it is a

contempt of the court. Andr. 275. Str. 1094. By a statute of

Edw. I., any attorney, who commits any deceit in his practice,

is liable to be imprisoned for a year and a day ; as if he appear,

and suffer judgment, without authority, erase a record, &c. Hob.

9. Cro. Jac. 694. If an attorney plead a fact, which he knows

to be false, his conduct is held to be within this statute; or if he

undertake to carry on a suit for a sum in gross, or to be paid, if

the case be obtained ; but if it be lost, not to be paid ; this is

from the roll of attorneys, and is thereafter incapable of practising in any

court in the state. Rev. Stat. Vt. 1S39. p. 471. In ordinary cases, he will

not be required to show his authority before he is permitted to appear in

behalf of a suitor. Critchfleld v. Porter, 3 Ohio Rep. 518; Pillsbiiry's

Lessee v. Dugan, 9 Ohio Rep. 117.

(\) It is now held, at least in one of the states, that the authority of the

attorney does not cease with the judgment, but continues to all legal pur-

poses, until the particular matters in suit are finally closed. Lynch v. The
Commonwealth, 16 Serg. & Rawle, 368.

(2) He commits a contempt of court by executing an appeal bond, con-

trary to its rules. Wallace v. Scoles, 6 Ohio Rep. 428. Where an attor-

ney collects money for his client and converts it to his own use, he may be

suspended for mal-practice. State ex rel. Kilburn v. Hand, 9 Ohio Rep. 42.
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very dishonourable conduct, and has been held to be a frai I

punished by this statute. II Salk. 515. Hob. 117. No action

can be maintained against an attorney, or for being an attor-

ney, in a case where he knew that there was no cause of action.

1 Mod. 209. An attorney will not be permitted to disclose, as a

witness, the secrets of his client, which came to his knowledge^

from his client. If an attorney have papers of his client in his

hands, which may tend to convict his client of a crime, and is

served with a subpoena, with a duces tecum to appear before a

grand jury, or court, he ought to deliver them up immediately to

his client. 3 Bur. 1687. (1) An attorney is not only liable for

damages for his malpractice, and to attachment for contempt

;

but is liable to be struck off from the roll of attorneys, and render-

ed incapable of practice. An attorney has, in some courts, a lien

upon his client's papers in his bands, until his fees be paid. So

where a judgment is obtained, he may notify the defendant to

pay him, and not his client ; and if the defendant should pay to

his client, he will be obliged to pay to .the attorney his fees. If,

however, the defendant have an equitable claim in chancery, for

a set-off against this judgment, this lien is subject to such claim.

1 H. Bl. 217. 2 H. Bl. 5S7. 8 T. Rep. 571. When an attorney

executes an instrument for his principal,- he ought to subscribe it

with the name of his principal, the attorney writing his name

;

or he may sign it with his, the attorney's name, as attorney to

his principal, mentioning his name. When an attorney does

that, for which he ought to be struct off the rolls, the court may
proceed in a summary way. Co. Lit. 181. If an attorney will

not do that which he ought to do, the court will, on motion, com-

pel him to do it ; as to deliver to his client his papers, if his fees

(1) It 'was early decided that a counsellor, solicitor, or attorney, should

not be permitted to divulge any matters which had been communicated to

him in professional confidence. This rule is now so far extended, that the

attorney or solicitor when called as a witness, cannot, under any circum-

stances or in any proceeding, legally reveal them, and this even when the

relation of attorney and client has ceased to exist. Rex v. Withers, 2

Camp. Rep. 78 ; Starkie on Ev. p. IV, p.' 396. An interpreter between

client and attorney stands in the same situation. 4 Term Rep. 756. The
privilege is that of the client and not of the counsel, for the court will not

suffer counsel to make such disclosures even if he be willing so to- do-.

Sanford v. Kensington, 2 Ves. 189. He will not be forced to produce a

paper entrusted to him by his client, in order that the grand jury may in-

spect it on a charge of perjury against such client. Anon. S Mass. 370;

State v. Squires. 1 Tyler's Vt. Rep. 147 ; Rex v. Dixon, 3 Burr. 1687.
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be paid ; and if he refuse to comply, it is a contempt ; and
he may be committed to prison, until he does comply. 1

Salk. 87.

354 I! The rule in England is, that, if an attorney use con-

temptuous words in an inferior court, such court may. sus-

pend him : which words, if used in the superior courts, would
furnish a good ground for an attachment. 1 Vent. 331. In
Connecticut, I believe, it has always been understood, that any
court, even a justice of the peace, may commit an attorney for

contemptuous language to the court.

What a man, as owner of property, can do, he can enable an-

other, by power of attorney, to do for him : As when A, as attor-

ney to B, executed a deed for B, which contains a contract: if a

suit be instituted upon such contract, it must be brought against

the principal, stating, that he made the contract-, according to the

maxim, "What a man does by another, he does himself."

1 Leon. 36. 1 Salk. 76.

Corporations must act by attorney. A person acting as attor-

ney, cannot delegate any power to another, to do a thing, which,

by the power of attorney, he was enabled to do; unless, by his

power of attorney, he can substitute another. 9 Co. 76. (1)

When a power is given to sell, such power cannot be executed

by attorney. 1 Rol. 330.

It is no objection to an attorney, that such person is an alien,

or femme covert. (2) Co. Lit. 52. The power of attorney must

be strictly pursued. If an authority be given to A and B, to do a

certain thing, it cannot be done by one alone. Co. Lit. 112, 181. If

one should die, it can never be executed by the survivor
;
or, if one

refuse, the case is the same. Co. Lit. 113. And. 145. So, too,

if given to three jointly, or separately, this power can be execu-

ted by the three, or by one, but not by two. If a power be given

to A and B, to sell, by advice of C, and C dies, A and B can

never sell. Moore, 62, 493. By a statute, if executors have

355 authority to sell, and one dies, II the other may sell. In

Connecticut, there is a similar statute.

An agent cannot bind his principal by deed, unless authorized

to do so ; and, on this ground, a partner" can never bind his

(1) It was declared, in the case of Osborne v. The United States Bank,

9 Wheat. 738, that corporations could only appear by attorney, but that

the authority of the attorney need not be under seal.

(2) Sugden on Powers, 148 ; Barnaby v. Griffin, 3 Ves. 266 ; 2 Kent's

Com. 150.
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companion by deed, without special authority so to do. (1) 4 T.

Rep. 313. • 7 T. Rep. 207. When an agent, contracting for the

public, makes a contract in his public capacity, he is.not per-

sonally holden. 1 East, 582. 1 Root, 89. ' The point was so

decided, by the supreme court of the United States, in the case

of Mr. Dexter. (2) .

||
CHAPTER III. 356

Of the Master being Bound by the Act of the Servant. Of his

being Bound by the Tortious Acts of the Servant. Of his

being Bound by the Negligent Acts of the Servant.

A master is bound by the acts of his servant, whenever there

is an express command of the master, to make a contract, or do

an injury
; or where the servant does an injury, in the immediate

pursuit of his master's business ; or where an injury arises to

another, through the negligence or want of skill of the servant
j

the master is liable on such contract, or -fox such injury . If a

master expressly authorize his servant to make a contract, the

law considers this contract as the master's : for what a man does

by another, he does himself; and, when the master commands
his servant to d» an injury, and he does it, the master is liable :

for he who commands, advises, or abets a trespass, is himself a

trespasser. But as it respects the servant, the last case is differ-

ent from the first : for in that the master alone is liable : but in

the last case, the servant is liable, as well as the master. Al-

though there are some cases which favor the idea that a servant

is not liable for a wrong act, when done by order of his master,

these cases, I apprehend, are not law. The idea that a com-,

mand, by a superior, is to be admitted as a justification for an

injury, is admissible only in the case of" a wife, who does an

injury by the command, and in the company of her husband,

A servant is bound to perform the lawful commands of his

(1)2 Kent's Com. 631.

(2) This want of liability on the part of a public agent is strictly con-

fined to contracts made by him on the part of the government. Such

agent is always liable for his misfeasance or negligence. Hall v. Smith,

2 Bing. 156 ; Nicholson v. Mounsey, 15 East's Rep. 3S4.



357 MASTER AND SERVANT.

master; but not those which I! are unlawful. Such a prin-

ciple would justify a servant in committing any crime. Even
if the servant be ignorant that he is committing any injury;

yet, if the thing done, is an injury, he is liable, though done by
the command of the master. Rol. 95. 1 Bl. 430. 2 Bui. 595.

1 Wils. 228. Esp. 580, 58S. (1)

There is a difference betwixt the two cases last supposed. In

the first, the servant can have no remedy against the master, to

reimburse himself the damages which he sustains by reason of

his obedience to his master's commands. to commit a trespass
;

yet, in the last case, although he is liable to the person injured,

he is entitled to an action against his master for the damages
which he suffers. If A, with a forged warrant, should arrest B,

and command C, to whom he shows his warrant, to confine B a

reasonable time, until he could carry him to prison ; C being

wholly ignorant of the forgery, but believing that A is acting

under a lawful warrant, confines B; the ignorance of C will be

no defence against B's action : but, in this case, C can recover

from A all the damages which he -has sustained on that occa-

sion.

Whenever a master permits a servant, in the course of his

business, to do an injury, he is considered as having ordered it

to be done. It is a maxim, that, when a master has power to

forbid the doing of an injury, knowing that it is about to be

done, and does not, he commands it to be done ; and whatever

(1) The master is answerable for the act of the servant only where the

servant is acting in his business, and not for such fraudulent or tortious

acts as he may commit, when not in the master's employ. Foster v. Es-

sex Bank, 17 Mass. Rep. SOS. Where the injury proceeds from the care-

lessness, negligence, or want of skill of the servant, the master will be

liable, on the ground that he is bound to employ careful servants. Gram-

mar v. Nixon, Strange, 653; Wright v. Wilcox, 19 Wend. 345; Sly v.

Edgely. 6 Esp. N. P. Cas. 6.

The length which a master may be bound by the contract of his ser-

vant, is strictly a portion of the law of principal and agent.
.
The master

will be bound so long as the servant acts within the scope of his authority,

and no farther. Whitehead v. Tuckett, 15 East's Rep. 400 ; Gordon v.

Coolidge, 1 Sumner's C. C. U. S. Rep. 537. And the express direction

of the master to make the particular contract, need not be proved. The
right to make the contract may be shown from the relative situation of the

parties, or from the principal's having acquiesced in the assumed agency

of the servant. Hazard v. Treadwell, 1 Strange, 50G ; Todd v. Robinson,

1 Ryan & Moo. 217.
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is done by the servant, within the scope of the general authority-

given, is certainly done by the master. . If the' master should

send his servant to drive his neighbor's cattle off his land, and

the servant, so employed, should beat the cattle with improper

instruments, so that an injury should be. done in consequence

thereof, the master would be liable. The master's liability has

never been questioned, when a servant does an act injurious

to another, through negligence, or II want of skill, on the 358

principle which the law requires, that the master should,

at his peril, employ servants who are skilful and careful. 6 T.

Rep. 125. 2 H. Bl. 442. 1 Salk. 441. 5 Term Rep. 648.

1 Bur. 562. (1)

Until some late determiation, it has been always"understood

to be law, that when a servant, in the immediate performance

of his master's business, should commit a wilful injury, without

any authority from the master, that the master was liable : it

being supposed more reasonable, that, when one of two inno-

cent persons should suffer, that he should be the person who put

it into the power of the servant to do. the injury, by employing

him, and putting confidence in him, than one who never placed

any confidence in him; and that a man, at his peril, employs a

servant that shall do his business in such a manner as not 'to

injure another; and that the reason is as strong, that a master

should run the risk of the unruly passions of his servant, whilst

performing his business, as that he should risk his want of care.

It was never contended, that a master was answerable for all

the torts of his servant. Those which he committed, when he
had left his master's service, he alone was answerable for. This

subject may be illustrated by the following cases : A, the ser-

vant of B, is employed by him to drive his waggon. A, whilst

driving his waggon, leaves it in the road, and commits a battery

upon C. B would not be liable. But if A had continued driv-

ing the waggon, and drove it with violence over C, with design

to injure C, B would have been liable. In the first place, A had
abandoned his master's business : in the latter case, he was in

the immediate pursuit of it, though done in such a manner as to

injure another person : or, in other words, in the first case, he

was not driving his master's waggon, which he was employed

to do
;
in the last, he was. By some late decisions, the

master would not be liable in the latter II case. It seems 359

the court did not intend to impeach the principle before laid

(1) See note to preceding page.
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down, that the master was liable for the injuries committed in

the immediate pursuit -of his master's business; but that driving

the waggon by A over C, would be, by them, considered aban-

doning his master's service. Why may it not be said, with

equal propriety, that if an under sheriff should commit a tort in

the execution of his office, that the sheriff ought not to be liable
;

and it was an abandonment of his master's service, the moment
that he committed a tort ; and yet there is no point better settled,

than that the sheriff is liable in such case ; and I can see no

difference, in point of principle, betwixt this case and the one

above stated.
' Indeed, I can see no more reason why the master

should be liable for damages occasioned by the negligence of

his servant, than for his violence whilst pursuing his business.

It is true, that, in some cases, when injury, by neglect, arises in

the course of business, in which the master is employed, -there

may be a difference ; for, in such cases, there is an implied con-

tract, by the master with his employer, that the work shall be

skilfully done. If, therefore, the apprentice of a blacksmith

should, in shoeing a horse, injure the horse, the blacksmith

would be liable to the owner, upon the implied contract. But,

in many cases of injuries by negligence, there is no other implied

contract, than that general one with all mankind, that they shall

not suffer by the negligence of those whom he employs ; and

this general implied contract may exist in case of torts by vio-

lence, that his servants, in pursuit of his business, shall commit

no tort. On what ground is the sheriff liable for the torts of the

under sheriff? Here is no implied contract with any particular

person ; and yet he is liable. The decision in 1 East, 106, is, I

apprehend, in opposition to all former received opinions on

360 this subject. What would be the decision, if the action il had

been brought against the master, not for an apprentice hav-

ing negligently lamed the horse, whilst employed in, shoeing

him ; but, whilst so employed, for having wilfully drove a nail

into the horse's hoof, with a view to lame him ? Might it not be

said, that the master is not liable? for here was a total abandon-

ment of his masters business, the moment that the apprentice

drove the nail, with a view to lame the horse, as much as where

the servant drove the waggon, with, a view to injure C ? The
abandonment of the master's business, is as complete in one case

as it is in the other; and if that is the reason of no liability in

the master, he can no more be liable in the one case than in the

other; and yet I believe it will not be thought that the master is

not liable, when the apprentice drove the nail, with a view to
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lame the horse. I admit there is a difference on another ground,

viz. the implied contract of the master with the person injured,

that his horse should not be injured. But nothing can be more

apparent, than that this was never deemed the only ground on

which the master was liable ; for if it had been, the action would

have always been founded on this implied contract : whereas it

frequently is not. As late as the report in 6 Term Rep. 125, no

such idea as that established in East seems to have been con-

ceived. That was an action on the case against the master,

because his servant wilfully drove his carriage against another's,

and broke it. This action the court did not sustain ; and their

reason was, that, being an immediate injury, it ought to have

been trespass. There was no objection in their minds, that it

was brought against the wrong person. No doubt appears to

have occupied the mind of the court on this ground. After-

wards, an action of trespass was brought against the master, in

common pleas, for negligently driving the cart by the servant,

reported in 2 Bl. 442, and the court would not sustain the

action ; and II the reason was, that it ought to have been 361

case, and not trespass. There was no intimation from the

court, nor was the idea conceived, that the master was not lia-

ble. The determinations in the two courts, are perfectly recon-

cilable with each other. In B. R. it was case ; and the facts

were stated to have been wilfidly done : therefore, the court

thought trespass was the proper action. In the common pleas,

the action was trespass
;
and stated to have been negligently

done. " The court was of opinion, that the action ought to have

been case. Afterwards, an action of trespass was brought in B.

R. for wilfully doing these facts ; and the court now held, for

the first time, that no action could be maintained against the

master ; and that upon the ground that the act which was done,

was a wilful abandonment of his master's business. This prin-

ciple, I apprehend,, may have a very dangerous operation
; for,

surely, the apprentice who drove the nail, in the. case put, as

much abandoned his master's service : and I do not see that a
resort to the implied contract of the master, will alter the case

;

for, surely, the master may say, with propriety, "My contract

can extend no farther than to injuries done by my servant, whilst

in pursuit of my business ; and I am not answerable for what
he does, when he abandons that business." The principle

adopted in the case in East, shows, that when a servant does an
injury with violence, the very doing of it is an abandonment of

48
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his master's service. It is said, that there is a difficulty in

framing a proper action, to remedy the injury, if one exists ; for,

that the injury was immediate ; and, therefore, trespass, vi et

armis, was the proper action, if any ; and that this action pro-

ceeds upon the ground of criminality, which would subject the

master to a fine. Certain it is, that the master is not liable,

362 criminaliter. It does not follow, because the injury by II

the servant was an immediate injury, that the action against

the master must be trespass. It proves, indeed, if the action had

been brought against the servant, it must have been trespass. (1)

(1) The principle decided in M'Manus v. Crickett, 1 East's Rep. 106,

has been adopted in several of the United Slates; and, upon examination,

it is believed that it will not be found to militate against any principle of

the common law. It was early held, that, in order to make the master liable

for the tortious act of the servant, the act must be shown to have been

committed by the servant while in the service of his master, and no case

of authority is to be found militating against this principle. If, therefore,

the fact is established, that the servant, in committing the wilful injury,

stepped out of the service of the master, upon what principle is the master

to be held liable? The question decided'in M'Manus v. Crickett, was, at the

til' of its decision, one of great doubt and uncertainty. The court,—per-

oi e as eVer sat upon the king's bench,—after a lengthy dis-

cing time to conH ler of their judgment, came to the con-

clusi j.i chat tlie master was not liable in trespass for the servant's wilful

act in driving his master's carriage against another, without the direction

or assent of the master. The court considered " that when a servant quits

sight of the object for which he is employed, and, without having in view

his master's orders, pursues that which his own malice suggests, he no

longer acts in pursuance of the authority given him, and his master will

not be answerable for such act." The servant was said to have gained a

special property at the time in the carriage, by driving it against the plain-

tiff's chaise, without his master's assent. It is certain that this case was

not intended to overthrow those in which the master had been held liable

for the mischief arising from the negligence or unskilfulness of a servant,

who had no purpose but the execution of his master's orders ; for the court

expressly say, a that the form of those actions shows that this action of

trespass cannot be sustained ; for if it can be supported, it must be upon

the ground that in trespass all are principals ; but the form of these ac-

tions shows that where the servant is, in point of law, a trespasser, the

master is not chargeable as such, though liable to make a compensation

for the damage consequential from his employing an unskilful or negligent

servant.

It is believed that the distinction in this case was more as to the form of

action than the master's liability, for the cases show that in those instances

where trespass would lie against the servant, even when acting strictly in
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The same difficulty will occur in the case put, against the sheriff,

for the torts of the under sheriffs. I take it that when an imme-

diate injury, Avith force, is done by another, for whom his em-

ployer is liable, the action is trespass on the case ;
and in perfect

analogy is this case with that when a man keeps a dog accus-

tomed to bite, and on that account is liable. It is an action of

trespass on the case, although the injury is with force, and as

immediate as if done by a man. I apprehend, that the action

on the case reported in 6 T. Rep. 125, was the proper action, in

which to try the liability of the master. See Cowp. that the

sheriff himself is liable for the torts of the under sheriff. (1) 2 BL

R. 832. Cowp. 406. Esp. 603. 2 T. Rep. 154. Cro. Eliz. 349.

||
CHAPTER IV. 363

Whether a Post-Master is Liable for the Vault of his Deputies,

When a Servaiit is Robbed of his Master's Property, to whom
does the Right of Action belong ? Of the Liability of Inn-

Keepers, and Common Carriers.

A post-master is not liable for the defaults of his deputies.

This is so.decided, as reported in Ld. Ray. 646, Carth. 487,

against the opinion of Ld. Holt. It was a decision much com-

plained of, by many gentlemen of the profession, and the ele-

mentary writers. The opinion of Ld. Holt gave weight to these

the employ of his master, case alone will lie against the master. The
case in the fst of East has since received the sanction of the supreme

court of Massachusetts, in Foster v. Essex Bank, 17 Mass. 510, and of

New York in Wright v. Wilcox, 19 Wend. 343, on the ground that, there

was no authority from the master, express or implied ; and that the ser-

vant, in that act, was not in the employment of his master. In * handler

v. Boughton, 1 Crompton & Meeson. 29 it was determined, that when the

master was sitting by the side of the servant who drives, and the horse

injures the chaise of another, trespass lies against the master, as being his

act. See, also, Brady v. Giles, 1 Moody & Robinson, 494 ; Lyons v. Mar-

tin, 8 Adol. & Ellis, 512.

(1) The liability of the sheriff, in Vermont, for the acts of his deputy, is

regulated by statute. His acts are taken to be the acts of the sheriff, who
is liable for his malfeasance or misfeasance. Rev. Stat. Vt. 1S39.
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complaints. This point came before the court again, after a

lapse of many years, and was decided as before. The case was
reported in Cowp. 754. This decision has put this questio vex-

ata at rest; and, I apprehend, upon the soundest principles of

law and policy. The post-master's contract is only with the

public; and from the public he receives his salary : he has no

contract with individuals. Policy requires that such should be

the decisions, as they have been ; for no man, if he were liable

for the default of his deputies, would venture to undertake the

employment, so enormous would be the responsibility. He
is but an intermediate servant ; and when that is the case, and

an injury arises by a subordinate servant, the intermediate ser-

vant is hot liable. (1) Each person employed, is liable for his own
default, or misconduct. 3 Wils. 443. Esp. 623. Bl. Rep. 906.

If the master's property be obtained from the servant by fraud,

the master may sue, and recover. So, too, if gained by

364 gambling, the master may recover it II back again. If a ser-

vant be robbed of his master's property, in the defence of

the master, the master or servant may bring the action against

the hundred ; not because the servant is answerable, for he is

not, if he conducted fairly ; but because he was in possession
;

and this is sufficient to maintain an action against all persons,

e*xcept the master ; and if the servant could not maintain an
action in such a case, the property might be lost. 1 Salk. 613.

Cro. Jac. 265. 3 Mod. 289. 4 Mod. 303. 12 Mod. 54. When"
the servant, who has had the goods of his master, taken from

him, sues to recover for this injury, he sues on his own posses-

sions, and states the goods to be his own ; for this is strictly true

against all the world, except his master. 1 Salk. 316. Carth. 145.

If the master were in company with the servant, when the goods

were taken from the servant, the servant has no right of action
;

for, in that case, in the view of the law, the goods are not con-

sidered as being in the possession of the servant, but of the mas-

ter. 1 Hawk. 148. It is not necessary, in order to entitle the

master to an action, that the master's property should be taken

by trespass from the servant : he will be entitled to an action, if

obtained from his servant by fraud. (2)

(1) It is believed that the point whether a post-master was liable for

the' act of his deputy, has not yet been decided in the United States ; at

least, no case in which it has been adjudicated is within the writer's

knowledge.

(2) Bacon's Abr., tit. Inns, C.
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Inn-keepers, and common carriers, are liable for the miscon-

duct of their servants, when others are not. If the servants of

an inn-keeper should steal the goods of his guest, the master is

liable ; and the case is the same, if the servants of the common

carrier embezzle the goods that are entrusted to their master.

This is a doctrine founded in policy ; for, in these cases, guests,

and those who employ common carriers, are under the necessity

of trusting them with their property, without reposing any spe-

cial confidence in them ;
for they are generally strangers to

them ; and the nature of the business of inn-keepers and

common carriers, is such, as gives them II great opportunity 365

for collusion with their servants, in robbing their employers.

To prevent this mischief, they are made liable for the fault of

their servants ; and, in such cases, when the master of other ser-

vants would not be liable. 1 Bl. 430, 860. Dyer, 266. If the

servant of an inn-keeper be guilty of misconduct, by the inn-

keeper's direction, it is said, that the servant is not liable. (1) Such

a decision is opposed to every principle of morality and law

:

it would be subversive of every salutary regulation in society, to

admit the idea, that those who are employed by others, may
commit injuries with impunity. Such servant is not only liable,

civiliter, for such conduct ; but criminaliter, also, 1 Rol. 95.

2 Bur. 595. On the same ground may be placed the case in

which it was determined, that an attorney, who brought forward

and patronised a suit on a forged bond, knowing it to be forged,

was not liable. In that case, the court observed, that it was
only in the way of his calling. This decision is opposed to

every legal principle, and highly dishonorable to a profession, in

which it is of public importance that the greatest confidence

(1) 2 Kent's Comm. 593 ; Cayle's case, 8 Co. 32 ; Cross v. Andrews,

Cro. Eliz. 622 ; Richmond v. Smith. S Barn. & Cress. 9. In this latter

case, the court remark that the liability of an inn-keeper very closely re-

sembles that of a carrier. He is, prima facie, liable for any loss jiot occa-

sioned by the act of God, or the king's enemies ; although he may be

exonerated where the guest chooses to hav^ the goods under his own care.

It is upon the ground that inn-keepers are bound to provide careful and

honest servants, that the necessity of showing negligence in the inn-keeper

himself is dispensed with. 2 Kent's Com. 594. The common carrier is

equally liable for the acts of his servants as for his own, and is answerable

for the slightest neglect, either in himself or his servants. Cavenagh v.

Such, 1 Price's Excheq. Rep. 323 ; Ellis v. Turner, S Term Rep. 531
;

Aston v. Haven, 2 Esp. N. P. Rep.»533 ; Stokes v. Saltonstall, 13 Peters*

U. S. Rep. 181.
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should be placed. A servant is not justified in doing any other'

act, by the command of his master, than a lawful act. 1 Wils,

328. 3 Bur. 563. Esp. 580, 5S8. It has been determined, in a

case reported in Bos. &. Pul. 404, that, if a servant employs an-

other servant to do a piece of business, and, in doing it, the ser-

vant so employed, is guilty of an injury, that the master is lia-

ble. This decision is not in accordance with the opinions of

many gentlemen of the profession. It seems to me that every

case of this kind must depend on the particular circumstances

attending trie case. If the master had given authority to his

servant to employ other servants, in that case, surely, the master

ought to be liable ; for the second servant was as much his

366 servant as II the first ; and, in that case, the intermediate

servant would be liable. (1)

So, too, if the nature of the business be such, that it was im-

possible to be performed without the agency of other persons be-

sides the servant, the master would be liable ; for it is fairly

inferred, that, in such case, there was an implied authority given

to the servant to employ them. But if the business was such,

that it might be performed by the servant employed, and no au-

thority given to the servant to employ another person, the master

ought not to be liable
;
but the intermediate servant would be :

for the injury, so committed, would be done, not by his master's

agent, but by his own.

(1) The case of Bush v. Steinman, 1 Bos. & Pul. 404, is the leading

case upon this point. The same principle was held in a later case. Ran-

dleson v. Murray, S Adolph. & Ellis, 109. A somewhat singular case,

involving a principle analogous to the one laid down in the text, was pre-

sented by the case of Laugher v. Parriter, 5 Barn. & Cress. 547. In thia

case, the question was whether the owner of a carriage was liable for an

injury to the horse of a third person, by the negligent driving of the car-

riage, where the owner had hired a pair of horses of a stable keeper to

draw it for a day, and the owner of the horses had provided the driver.

The court were equally divided in opinion.
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Of the Master's Liability on Contracts made by the Servant.

Of his Liability on Contracts made by one who has been his

Servant in some Cases, where the Relation of Master and

Servant was at an End. Of his Liability on the Servant's

Warranty. Of the Servant's Liability in Cases where the

Servant was contractingfor his Master.

The master is liable on the contract of his servant, whenever

he has given an express authority to contract ; and when, from

the nature of the transaction, there appears to be an implied au-

thority, and in other cases, where there has been no authority,

expressed or implied, the master is bound, upon the ground, it is

said, that there has been an assent to the transaction, subsequent

to the servant's contract. The true ground of his liability, is not

any subsequent assent ; for, whether there has been or not, nay,

if there be the most decisive proof of dissent, which removes all

presumption of assent
;
yet, the master may be liable on the con-

tract of the servant, because the facts are such, that justice dic-

tates that the master ought to fulfil the contract of his servant

;

and the law, therefore, raises the promise, and compels him,

against his will, to fulfil the contract of his servant. When a

man has an express authority to contract for another, it is the

contract of the employer, and extends to all contracts that are

within the scope of his employments. If A employs B, as a

factor abroad, or as a broker at home, to manage his con-

cerns, he is bound by all the contracts II of B, that are within 36S

the scope of such business. If A employs B to purchase

horses or cattle for him, lie is bound by B"s contract for such

horses, &c. ; if he employs him to purchase them of C, D and E,

he is bound only for the purchase of them, for this is the extent

of the authority of the purchaser ; if it be to purchase a particu-

lar horse, A will not be bound, if B purchase any other. So,

too, the merchant is bound by the contract of his clerk whom he

employs in his shop ; and there is not any necessity to show,

that there was any express authority ; it is implied from his em-

ployment ; but he would not be bound by every contract of his

clerk : it must be such as is within the scope of his employment,

as selling goods, contracting for produce of the country, and the

like ; the price agreed upon, and mode of payment ; but if the

clerk should contract to purchase land, the merchant is not
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bound, it not being within the scope of his employment. This
implied authority is often inferred from the practice of the mas-

ter. If his servant be sent to purchase on trust, he is bound by

such contracts as the servant makes in the purchase of articles

on credit. If his practice be to send the money, he is not bound

by his servant's contract on credit. If he commonly sends his

servant to C to purchase on credit, but sends money to others, he

will in such case be bound only by the contract with C. If it be

his. practice to send his servant out to people in general, to pur-

chase on credit, he will be bound by all his purchases on credit,

for such things as it is usual for him to purchase ; and although

the connexion between' the master and servant is dissolved, yet

the master will still be bound for such purchases, until their

dissolution has been notified, or become a matter of notoriety, or

where a reasonable time has elapsed, so that general notice is

fairly presumed. (1)

309 II
Where there has been no such practice as suffering his

servant to buy upon credit
;
yet, if he do so buy, and the arti-

cles so bought came to the use of the master, the master will be

bound to pay for them. Here justice requires that he should,

and the law raises the promise, upon the ground, that it is his

duty so to do. I know it is said, that his liability in this case is

( 1 ) There seems to be a distinction between the power of a servant to

bind his master by contract and an agent to bind his principal. We have

already seen that where an agent acts under special powers he must

strictly follow them, or the principal will not be bound ; while one who is

entrusted, with general powers has all those implied ones within the scope

of his authority. The power of a servant in ordinary cases is most analo-

gous to that of a general agent. Whenever it can be shown that the

master has been in the habit of entrusting a particular kind of business to

the servant, he will be bound by the servant's contracts in relation to it.

He will not be bound unless express authority is shown, or facts and cir-

cumstances from which it can be reasonably implied. 2 Kent's Com. 259

;

Inst. 3, 27, 8. Where the servant is once authorized to pledge his mas-

ter's credit, the latter is liable, although he afterwards furnish money to

the servant to settle the demand, which he omits to do. Bolton v. Hillers-

den, 1 Ld.Raym. 225 ; Chit. Jr. on Bills, 197, 198. A discharge without

payment from an agent, clothed with full powers to settle as he shall deem

for the interest of the principal, is binding upon him. Middlebury College

v. Adm'r of Loomis, 1 Vt. Rep. 189. A clerk in a country store has power,

in the absence of his employer, to receive payment on demands left in his

care, and to commence actions thereon, when necessary for their security,

and his proceedings legally taken are binding on his employers. Davis v.

Waterman, 10 Vt. Rep. 526.
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founded on his subsequent assent. It may be, this state of things

furnishes evidence whence a subsequent assent may be pre-

sumed
;
yet if this presumption of assent were removed out of

the way, by the most positive declaration of the master, that he

would never pay for them
;

yet, if he used them, and availed

himself of the benefit of them, lie would be obliged to pay for

them.; for it remains as equitable that he should pay for them,

as if he had never declared that he would not, and as much his

duty. It is not therefore his assent on which the plaintiff's

right of recovery rests, but because it is a duly incumbent on

him, which the law will enforce. The case is the same as if A
be present with B, when B sells A's property to C : C will hold

that property, not on any presumed assent of A, but because it

would be unreasonable if C could not hold the property so sold,

since A did not inform C that the property was his at the time

of the sale. See authorities, Ld. Ray. 224. 1 Bl. 430. 1 Pow.

731. 3 Salk. 234. 1 Show. 195. Chitty, 26. 3 T. Rep. 757,

760. 10 Mod. 101, 109. Peake's Rep. 42, 154. 9 Mod. 347.

When a servant acts by virtue of a general authority, and,

within the scope of his employments, sells property, and warrants

the goodness of it, the master is bound by the warranty, although

he laid the servant under restrictions not to warrant, unless those

restrictions were made public. But if a servant be especially

authorized to sell a particular article, and be restrained by

his master from making a II
warranty, and the servant should 370

warrant, the master is not bound, and the purchaser buys at

his peril ; but in a case of special authority to sell, the master is

bound by the warranty of his servant, unless the servant was
particularly restrained. 7 Rep. 177. 1 Esp. Rep. 111. 10 Mod.

109. Cro. Jac. 469. (1)

(1) If a person keeping a livery stable, and having a horse to sell, direct

hie servant not to warrant him, still the master would be liable on the

warranty, because the servant was acting within the general scope of his

authority, and the public cannot be supposed to be cognizant of any pri-

vate conversation between the master and servant. But if the owner of a

horse, not being a dealer, were to send a stranger to a fair, with express

directions not to warrant the horse, and the stranger acted contrary to his

orders, the purchaser could only have recourse to the person who actually

sold the horse, and the owner would not be liable on the warranty, because

the servant was not acting within the scope of his authority. Chit, on

Con. 216; E. I. Com. v. Hensley, 1 Esp. Rep. Ill ; 15 East, 407. A ser-

vant sent to deliver a horse previously sold, has no authority to warrant.

49
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Whenever a servant is authorized to sell an article which is

defective and unsound ; the master, knowing this, is liable for

the act of the servant. I lay down this broad proposition as

law, notwithstanding I know that some authorities seem to mili-

tate against such a proposition. It is founded on the immutable

principles of justice ; and if the master had sold such articles

himself, without disclosing the defect, he would have been liable.

Agreeable to the maxim, suppressio vert lays a foundation

equally strong to render the seller liable, as suggest io falsi. It

can be no excuse for him to commit a fraud, through the me-

dium of a servant. It is said, that if a master sends his servant

to a fair, with an unsound horse to sell, that he is not liable to

the purchaser, unless the servant was directed to sell to a par-

ticular person. I conceive such a rule to be opposed to the fun-

damental principles of law. The servant, when acting for his

master in conformity to his authority, is not liable, unless he

renders himself liable by a special contract; but if he subscribe

his name in behalf of the master, when he has no authority so

to do, it is a subscription by himself, and he is bound by the con-

tract as effectually as if he had not inserted the words " in be-

half of," &c. which he had no authority to insert. If he had
signed his master's name only, without authority to do so, it

would be difficult to subject him on an instrument signed in the

name of another ; but it would be a fraud for which he

371 would be liable. 2 Rol. Rep. 270. 3 Bur. 562. 2 Ves. 127. 1!

1 Pr. in Can. 128. The statute of this state has introduced

a new rule : it renders the parent and master liable to fulfil all

contracts made by their servants, while under their care and

government, although these contracts were made in the name of

the child or servant, and on account of their own business, pro-

vided the parent or master permitted the child or servant so to

contract. By servants under the care of a master, I presume no

others are meant but apprentices. Contracts by persons living

as servants under age, though not bound by indenture, probably

fall within this statute. S. C. of Errors, June, 1800. Stat-

ute, 487. .

Woodin v. Barford, 2 C. & M. 391. And if a servant, with orders to take

a horse with a warranty, previously purchased by his master, take him

without, there is no binding delivery to the master. Jordan v. Norton,

4 Mce. & Wels. 155. It has been held that a power to sell implies a

power to warrant. Skinner v. Gunn, 9 Porter, 305 ; Gaines v. M'Kinley,

1 Alabama Rep. 446.
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Of the Master and /Servant, both being liable for the Injuries

committed by the Servant personally—r-aind the Case of Per-

sons suffering by the Negligence of the Servant. Of the

Servant's Liability to his Master.

The servant, together with the master, is liable to the person

injured, by a wrongful act, committed by him and his master, or

by his master's command. If the servant, in performance of his

master's business, wilfully commit an injury, both master and

servant are liable ; unless the late decisions in England should

be considered as well founded. So, too, when an injury is sus-

tained by the negligence, ignorance, or want of skill in the ser-

vant, both master and servant are liable; unless this negligence,

&c. amount to a violation of a contract betwixt the master and
servant, and the person injured. 6 Term Rep. 411. Stra. 103.

1 Wils. 22S. In the case of the apprentice of the tailor, who
injures a garment by undertaking to cut it out, this is a violation

of an implied contract by the master ; and the apprentice would
not be liable, though the master would be. Cowp. 406. 1 Bl.

431. (1)

An officer, employed by a public body, to collect taxes, or

rates, or customs, or duties, dec, receives money so collected,

more than he ought, by mistake, and pays the money to his em-

ployer
; he is not liable in an indebitatus assumpsit ; but if he

had it in his possession, he would have been liable. Cowp. 1S2.

1 Mod. 209.

The servant is always liable to his master for a violation of

his duty, whereby the master is injured. (2) A servant, II by

(1) See note to page 361 ; Sly v. Edgely, 6 Esp. N. P. Cas. 6 ; Wright

v. Wilcox. 19 Wend. 345. One principle laid down in the text may well

be doubted ; that is, that if the servant, in the performance of his master's

business, wilfully commits an injury, both master and servant are liable.

The doctrine of M'Manus v. Crickett, 1 East, 106, is directly opposed to

this, and that case has since been recognized as authority by the courts of

New York and Massachusetts. Foster v. Essex Bank. 17 Mass. R. 50S
;

Wright v. Wilcox, ab supra.

(2) A servant using his master's property, in the performance of his

duty, in a reasonable manner, and with common prudence, is not liable for

any injury happening to it while in his use, although he may not be able

to show any special direction from his master to use it at that particular

time. Hathaway v. Smith, 2 Tyl. Rep. 348.
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law, is bound to perform the business of his master, with dili-

gence and fidelity ; and if, through a defect of these, his master

is injured, he is liable to his master
;
but never for want of skill,

or strength. Disobedience of orders lays no foundation for an

action by the master, unless followed with real injury. Impu-

dent, impertinent language is no foundation for an action. 10

Mod. 109. 2 Wils. 225.

This doctrine may be exemplified in the case of the attorney,

who manages his client's cause with diligence ; but through ig-

norance, does his client an essential injury. No action can be

maintained against him, by his client ; but if he had left his

client's cause, when called for, and amused himself with hunt-

ing, or fishing, instead of attending his business in court, and his

client's cause had suffered on this accout, he would have been

liable. 3 Bur. 364.

Again, a servant employed in transporting his master's goods,

is robbed ; if this robbery could not be guarded against, by any

ordinary prudence, the master has no action against the servant

:

but, if the servant had exposed these articles in an unsafe place,

and they were stolen, there would have been a want of fidelity.

3 Bur. 564. 10 Mod. 109. So, where the master has suffered

injury, by the misconduct of the servant to others, by being

obliged to answer in damages for such misconduct, provided the

master was not in some way accessary to it ; as, if the master

be sued on account of his servant's having beat his neighbour's

cattle unreasonably ; if this were done by his master's command,
the master can have no action. 2 Stra. 1083. 8 T. Rep. 186.

But if this were done in the pursuit of his master's business,

though against the will of the master, the master would be com-

pelled to pay damages, and the servant would be liable to the

master. (1)

(1) So in the case of principal and agent. The agent is at all times

liable to be called to account for the manner in which he has transacted

his principal's business, though he is not liable for not accounting until

demand. Sally v. Copps, I Ala. Rep. 121. A demand on an agent for an

account of the proceeds of goods sold by him, should be made at his resi-

dence, and sufficient opportunity given him for payment. Hall v. Pecks,

10 Vt. Rep. 474. But no demand is necessary where the agent denies his

agency. Tillotson v. M'Crillis, 11 Vt. Rep. 477.
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Of the Master's Right to Chastise his Servant. Of the Mas-

ter's Right of Action, for Enticing away his Servant, or

taking him by Force. Of his Action for Beating his Ser-

vant, per quod servitium amisit. Of the Master's Right of

Action against the Servatit, when lie has been Enticed away.

Of the Master's Action on the Covenants in an Indenture, or

for the Penalty, when a Penalty is annexed. Of the Right

of Master and Servant to justify a Battery in Defence of

each other.

The master has a right to give moderate corporal correction

to his servant, for disobedience to his lawful commands, negli-

gence in his business, or for insolent behaviour. This, however,

is confined to apprentices and menial servants, who are members

of his family ; and not, indeed, to all such, if of full age, as hired

men of full age ; but only while the master stands in loco paren-

tis, then such authority may be exercised : he has full authority

over all slaves, apprentices, and others living with him, who are

subject to the control of a parent or guardian. If other servants

be thus corrected, they may leave the master's service. It is

said the master's wife cannot correct a servant : this, I appre-

hend, is to be understood with some qualifications. If the per-

son who lives with another in character of a servant to him, is

of tender years, the principal care of such servant is commonly
devolved on the wife : the chastisement of such person belongs

to her in a special manner ; without such power she could

never discharge the duties incumbent II on her in educating 375

the child. 1 Sid. 125. Cr. Car. 197. 1 Vent. 70. 8 Mod.

120. 3 Bur. 566. 1 Bl. 42S. This right of correction is per-

sonal, and cannot be delegated to any one. (1) A schoolmaster,

(1) The early authorities clearly sustain the principle of the text, that

the master may moderately correct his servant for negligence or misbe-

havior. 1 Black. Com. 428; 1 Hawk. P. C, b. 1, ch. 29, sec. 5. But this

power does not grow out of the contract of hiring, and its lawfulness has

been denied by a writer of eminent authority, as not being consonant with

the spirit and genius of the contract. Taylor's Elements of the Civil Law,

p. 413. In Pennsylvania, this right is expressly denied; Commonwealth

v. Baird, 1 Ashm. Rep. 267 ; and the better opinion now is that it cannot

be extended beyond apprentices and menial servants under age. 2 Kent's

Com. 261.
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in his own right, and not by delegation, possesses this power.

9 Co. 70. 1 Ld. Ray. 310. Stra. 953. Cro. Jac. 630. A mas-

ter cannot justify a wounding of the servant. This term, as

used in our books, must, I think, be such a wounding as fur-

nishes evidence that the master acted malo animo, which will

subject him to damages ; for some wounding, according to the

common acceptation of the word, might arise from very reason-

able correction : and although in pleading, it will be difficult to

spread upon record the nature of the wounding, the master, if

sued, must plead not guilty. Yet, I apprehend the jury are not

warranted to find him guilty for any the least wounding, provi-

ded they find the correction to have been given with a right

temper of heart. It must be so disproportioned to the offence, as

to furnish evidence of the malus animus. 8 Mod. 120, 218, 330.

1 Sid. 177. 9 Co. Lit. 76. Cro. Jac. 866. Ld. Ray. 360. A
master, in chastising a servant, kills him

;
yet the case may be

so circumstanced, that it would be excusable homicide ; he might

have chastised in great moderation, without passion, and with a

proper instrument
;
yet, by means of some unforeseen accident,

which no human prudence could guard against, death might en-

sue, in consequence of the chastisement. The master might be

guilty of involuntary manslaughter, under the influence of an

unjustifiable passion, provoked by the behaviour of the servant

;

he may have proceeded to such lengths in his chastisement, as

to have occasoned his death, without any premeditated motive,

The master might be guilty of murder, where death ensued in

consequence of chastisement ; the circumstances attending

376 the case might be such, that they would furnish II conclusive

evidence of an unsocial heart, a temper of heart totally re-

gardless of others, fatally bent on mischief: this may be col-

lected, frequently, from the nature of the offence punished, the

length and manner of the punishment, and the weapons used,

&c. Rol. 65. 1 Hawk. 111.

Whenever a servant is enticed from his master's service, the

master is entitled to his action of trespass on the case, with a per

quod. If a servant be taken away from his service, his remedy

is trespass vi et armis, with a per quod. If he go away from his

master's service, and be retained by another, who knows the fact

of his having left his master's service, such person, so retaining,

is liable to the master in an action on the case. Ld. Ray. 1116.

Salk. 38. Cowp. 56. 3 Salk. 391. 2 East, 8, 13. Esp. 645. (1)

(1) Lcward v. Basely, 1 Ld. Raym. 62 5 1 Salk. Rep- 407.
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The forcible taking away of a servant is also an offence pun-

ishable by information; it is a breach of the peace ; but enticing

from the master's service is only a civil injury. Ld. Ray. 1116.

If a servant be beaten by a stranger, so that any loss of ser-

vice is incurred by the master, the master is entitled to his action

of trespass, and with a per quod. He is not to recover for the

battery itself ; the damages for this, belong to the servant : but

for the damages to himself, occasioned by this battery, in the

loss of service, this doctrine obtains only in those cases where

the loss of service must fall on him ; as in the case of slaves,

apprentices, and his children, and all others to whom he stands

in loco parentis ; but not for a disappointment in his business, as

where his hired servant has been beaten ; for in this case the

servant bears the loss, and is not entitled to wages during the

time that he is disabled by battery. Another ground of recovery

in such case is, the expense occasioned the master by the bat-

tery, whenever this expense falls upon him ; as in the ease

of slaves, II
apprentices, children, &c. he is entitled to re- 377

cover for it. But in case of an hired servant, the servant

must, ultimately, be at all the expense himself; and such ex-

pense will be a part of the damages, which belong to him. If

the beating be such as occasions no loss of service, the master is

not entitled to recover any thing. 10 Co. 130. 1 Sid. 175. Cro.

Jac. 618. 2 Rol. 682.

It is laid down in all the books, that, when a servant is so

beaten that he dies, the master has no remedy ; for the civil

injury is merged in the felony. On what what principle does

this doctrine rest ? When one man has done another an injury,

because it is of such a nature that he deserves death
; surely this

is not a reason why the injured person shall have no remedy.

I apprehend, that the figurative language, that the civil injury

is merged in the felony, is incorrect. The real ground on which
this doctrine exists, is, that both the life and estate of a felon are

forfeited. An action would, therefore, be fruitless. If this be

the principle which governs in such cases ; then, in this coun-

try, and those states where there is no such forfeiture, the civil

injury is not merged..

When a servant leaves his master by enticement, the master

has his remedy against the servant, as well as against the enti-

cer ; and is entitled to recover damages against either, but not

both. The real gist of the action, in both cases, is the wrong

;

and where damages are recovered against one for the same
wrong, the recovery against one is a bar to a suit against an-
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other, whether there has been any satisfaction or not. 3 Bur.

1345. 1 Bl. Rep. 387. 7 Bur. 116. Esp. 319. When an ac-

tion is brought upon an indenture, because the apprentice left his

master's service, and there is a penalty annexed to the in-

378 denture, the action may be brought for the penalty, II or on
the covenant in the indenture. If the action be brought on

the covenant, the penalty is no measure of damages ; for the

plaintiff may recover more or less than the penalty ; and, in

such case, no action can be sustained for the penalty. But if the

action be brought upon the penalty, that penalty is to be recov-

ered ; and no action can be sustained on the covenant.

The master and servant, by reason of their relation to each

other, may justify certain acts, which others cannot do. Thus,

a master may assist his servant to carry on a law-suit, which
could not be done by another, without incurring the crime of

maintenance. So, too, the servant can justify a battery in favor

of his master
;
that is, may do every thing in his master's de-

fence, that his master might do in his own. Whether a master

can thus justify a battery in defence of his servant, seems to be

an unsettled question. The authorities on this subject, are di-

rectly opposed to each other. The better opinion, I believe to

be, that this right is reciprocal. It is the servant's duty to de-

fend his master ; and it is the master's interest to defend his ser-

vant. That property which the master has in the servant, may
be as valuable to him as his goods and chattels; and, surely, if

any one, by violence, should attempt to take them from the pos-

session of the owner, he may defend them by committing a bat-

tery. 2 Rol. 1151, 540. 1 Bl. 429. Ld. Ray. 62. Salk. 407. (1)

(1) That the servant may justify a battery in defence of his master the

books do not admit of the slightest doubt; but it may be questioned

whether the master may do the same thing in defence of his servant. In

Leward v. Basely, Ld. Ray. 62, the court held that it could not, on the

ground that the master had his remedy for the battery of the servant in an

action per quod ; the weight of argument, however, is on the other side.

1 Bl. Com. 429; 1 Hawk. P. C, b. 1, ch. 60. In Louisiana, it is provided

by statute that a master may justify an assault in favor of his servant, and

the servant in favor of his master. Civil Code Louis., art. 169.
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CHAPTER I. 379

Of the Principles which Govern in Decreeing a Specific Per-

formance of Contracts. When a Court of Chancery icill

Decree a Specific Performance.

Our books which report the decisions of courts of chancery,

and many excellent elementary treatises respecting the power

which they exercise, have disclosed to our view a noble system

of jurisprudence ; the absence of which would render the science

of law dry and barren indeed. The object of this treatise, is, to

point out the principles which govern courts of chancer}-, in that

vast variety of subjects over which they exercise judicial author-

ity. This cannot be done, without, in some considerable degree
3

explaining those subjects over which they exercise that power.

But as a full explanation of these subjects is not intended, they

will be no farther considered, than is necessary to point out the

particular ground on which they exercise a power over them-

A fuller explanation of the law respecting those subjects, with

which courts of chancery are conversant, will be found in a siu>

sequent volume, if my health be spared. Much has been said

respecting the difference betwixt a court of law and a court of

chancery. That there is a difference, in a great variety of par-

ticulars, is most clear ; but I have not seen such an explanation

of the difference, as is satisfactory to my mind.

II Lord Kaims supposes the principal difference consists in 3S0

this : that it is the province of a court of equity to abate the

rigour of summum jus ; and, secondly, that a court of equity

decides according to the spirit of the law, and not as a court of

law, according to the letter. Nothing can be more incorrect than

such an opinion. A court of chancery lays no claim to a power

to dispense with the law of the land, or, in any measure, to abate

50
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its rigour ; although it is true, that, in particular cases, the rules

of law operate inequitably, and may be said to work extreme

hardship; yet, in such cases, if it appears, upon a fair construc-

tion, that such instances are within the rule of law, it is impossi-

ble for a court of equity to afford any relief; it being clear that

equity cannot control the law. As to the second, a court of

chancery is as much bound as a court of law, and no more, to

decide according to the spirit of the law. It is a maxim of the

common law, that the rule of construction is the same in both

courts.

By others it is said, that frauds, accidents, and trusts, are pe-

culiarly cognizable in equity. This conveys to the mind no

definite idea, unless it is intended thereby to teach us this doc-

trine, that they belong exclusively to courts of equity ; which is

not correct ; for many frauds are cognizable in courts of law.

Whenever a compensation in damages is sought for a fraud, it is

by action at law ; and, in case of fraud in obtaining a devise, a

court of law has exclusive jurisdiction. Many accidents are also

remedied in a court of law ; as where a deed, or other instru-

ment in writing, is lost by time and accident. So mistakes in

settlement, are also rectified by an action at law, pointing out the

mistake ; and the remedy is at law, when a contingency hap-

pens, rendering the performance of a condition inmossible.

Trusts are not exclusively remedied in a court of equity. In the

case of bailment,, the remedy is at law. So too, in an action

381 for money I! had and received, such trust is cognizable by a

court of law.

Others have said, that courts of chancery are not bound by

precedents. Whatever looseness there might formerly have been

in these respects, the chancellors now feel themselves as much
bound by precedents, even by those which, in their minds, are

objectionable, as the judges of a court of law do. A court of

chancery differs from a court of law, in these respects, by means
whereof they take cognizance of controversies, viz. in granting

specific relief,—in the mode of trial, and in the mode of proof,—

and in having a concurrent jurisdiction, in cases of trusts, with a

court of law,—and over some cases, which cannot be referred to

ihe head of specific relief, because the relief given is the same as

is given in a court of law. It is true, the mode of trial in a court

of chancery, is different from that in a court of law ; but, by this

means, their jurisdiction is neither increased or diminished. On
this head, nothing need be said, as it does not respect the present

inquiry.
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A court of chancery, in the exercise of its power of granting

specific relief, will decree the performance of an executory agree-

ment ;
and will also decree the delivering up of securities, deeds,

and written instruments, that are wrongfully detained ; and will

grant injunctions to prevent injuries; and will rescind contracts,

which ought not to be enforced; and, in the exercise of their

power over testimony, different from a court of law, will compel

a party, under oath, to disclose such facts as may affect the

rights of his opponent, which rest in his private knowledge only

;

and will order hooks, and other written documents, to be pro-

duced, which a court of law will not do. In the exercise of their

power over trusts, they will compel a trustee to fulfil his trust,- in

all cases where the trustee was entrusted to do a collateral

act, and in some, II though not in all cases, where the'thing 3S2

to be done, was the payment of money.

In the exercise of these several powers, there are certain max-
ims which govern their conduct ; which are as follows :

Chancery does not interfere, when there is an adequate rem-

edy at law. Whoever asks for equity, must do equity. When
chancery decrees a specific performance of a contract, it orders,

also, the applicant to do that which he was bound to do. When
chancery rescinds a contract, all parties are restored to the situa-

tion in which they were before the contract was entered into.

Chancery never decrees the execution of a contract, where there

has not been the utmost fairness'; nor where it was not originally

mutual ; nor in favour of a mere volunteer. Once a mortgage,

always a mortgage. What is agreed to be done, is considered

in chancery as done. Whenever one person takes an undue ad-

vantage of the situation of another person, and by this means

obtains a bargain beneficial to himself, and injurious to the other

man, chancery will relieve against such contracts. In the exer-

cise of granting specific relief, chancery decrees a specific per-

formance of many contracts
; and if the promisor, "obligor, or cov-

enantor, fail to fulfil his contract, the remedy at law is a com-

pensation in damages, for a breach of the contract: but equity

orders the contract to be performed, in the terms of it.

A covenants* with B, to sell to him Blackacre for such a sum,

to be paid by such a time, &c. ; and A refuses to fulfil his cov-

enant; he is liable in an action on this covenant, and B will

recover such damages as he has sustained ; and upon payment

of such damages, A is discharged from all other claims of B, by

virtue of that covenant, either in law or equity. But, if B had
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chosen so to have done, he might have filed a hill in chan-

cery, praying for II a conveyance by A to B, of Blackacre

;

and thus chancery would decree, if A could not show any

substantial reason why he ought not. To enable chancery to

decree specifically, the performance of a contract,- it is a general

rule, that such contract must be valid at law. The existence of

a -power in chancery, to give effect to a contract disallowed at

law, would be exalting the judicial above the legislative power,

in the very thing in which the appropriate power of the legisla-

ture is concerned. This would introduce confusion in all legal

proceedings, and utter uncertainty, as to what the final result of

any cause would be, on application to chancery.

The interposition of chancery is not, then, because the law

cannot afford a remedy, in such case, to B ; for it certainly could :•

the reverse is the truth ; for if there had been no remedy at law
?

there could be none in equity. The remedy in one court, is very

distinct from the remedy in the other ; but when the remedy is

had in either court, it is considered as a full remedy. So that

there cannot be a remedy in both courts, though it may be had

in either. It is sometimes asked, how is this consistent with the

rule, that chancery does not interpose when there is an adequate

remedy at law ? It is the very ground on which chancery treads,

when relief is granted
;

for in those cases where chancery grants

relief specifically, it is because a sum in damages, the only rem-

edy afforded by a court of law, is not viewed in equity, as an ad-

equate remedy ; and whenever equity views a sum of money' as

an adequate remedy, it refuses relief; and for this reason, ordi-

narily, a court of chancery does not decree a specific performance

of a contract respecting personal property. If A be bound to de-

liver to B a horse by such a time, and then refuses, chancery will

not decree a specific performance ; for a sum in damages is con-

sidered as an adequate remedy. In a concern of this nature,

384 where the II money recovered can be applied, if the owner

chooses, to purchase articles of the same quality, which will

be equally beneficial as the article promised ; as if A have

promised to deliver to B, one thousand bushels of wheat, and

fails ; the damages given for non-performance will purchase the

same article of as good a quality as that promised ; but where

real property is concerned, the case is widely different. It is

often a matter of great importance, that the purchaser should

have the identical thing purchased, it may be a dwelling

house, when no other could be had, convenient to his plantation

;
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it may be the only tract of land that can he conveniently pur-

chased, in the neighborhood in which he lives; and may be not

only a matter of convenience that he should possess it, but essen-

tial to the value of his farm. When a case of a personal nature

occurs, where damages are not an adequate remedy, chancery

will grant a specific remedy. If a family picture should be

withheld from the owner, chancery will decree specific relief;

for damages, in such case, is not considered an adequate remedy.

If injustice will be done in consequence of refusing' specific relief,

chancery will not refuse it.

A, who is insolvent, has obtained a judgment against B ; at

the same time, B has demands against A ; and if he should pay

to A the judgment, he would not be able to collect his demands

ofA : in such case, B may apply to chancery, for a decree to set

off his demands against A's, so that justice may be done ; and

thus chancery will decree, and grant specific relief. For in such

case, B's remedy, in a course of law, would not be effectual, by

reason of A's insolvency. By the set-off in equity, justice is done,

and B has now an adequate remedy.

The power of granting specific relief, which is now one of the

most prominent features of that noble system of jurispru-

dence which prevails in a court of chancery, II was unknown 3S5

to the ancient common law of England ;
neither was it in-

troduced into the English code of laws by any statute, but grad-

ually grew up to the perfection to which it has now attained,

under the fostering hand of those great men who have for a suc-

cession of ages, presided in those courts. It seems to have been

understood, at a very early period of English history, that when
a person supposed that justice was due to him from another, and.

he could not obtain it by the ordinary course of legal proceedings,

that he might apply to the king, as 'parens patrice, who was
bound to see that justice was administered to his subjects. As it

was impossible for the king, personally, to administer justice to

them, amidst all his numerous avocations, the necessaiy conse-

quence of his elevated station, he appointed a chancellor, to whom
was committed the duty of hearing the applications of the king's

subjects, for that justice which they claimed as their due, and
which they could not obtain in a court of law. It is highly

probable, that when this branch of the royal prerogative was first

committed to the chancellors, when the system which now beau-

tifies and strengthens the kingdom, was in its infancy, that causes

were determined pro arbitrio jitdicis, as the particular justice of
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each cause seemed to require ; but with little regard to that gen-

eral justice, which the good of community demands should in a

special manner be attended to ; and this, no doubt, gave rise to

the opinion, that the object which was especially regarded by

chancery was, to abate the rigour of summumjus.

Since the law of chancery has been matured, by the wisdom
of those great men who from age to age, have held the office of

chancellor, there is no room for such observations : precedents

have the "same binding force in a court of chancery, as in a

386 court of law. In the time II of Edward IV, this power of

granting specific relief, first began to be exercised by a court

of chancery ; and has been continued from that time to this. It

was resisted by the court of king's bench for a considerable time,

but chancery triumphed ; and ever since the reign of James I,

has remained undisturbed.

The general rule is, that when damages are recoverable at

law, for the breach of a contract respecting real property, chan-

cery will decree a specific performance of such contract ; but this

is not an universal rule ; for there are cases where a recovery of

damages may be had at law, where a court of equity will not

decree a specific execution of the contract. It is discretionary

with them, whether they grant such relief or not. It is a sound

discretion, by which they are governed. They do not refuse to

grant such relief from whim or caprice, merely because they will

not ; but when it appears to them, that it will not subserve the

cause of justice to grant such relief, they leave the party to his

remedy at law. Whenever the bargain appears to be a hard

bargain, bordering on oppression, and where there is a want of

the most perfect fairness, or any concealment of any fact, which

it would have been ingenuous to have disclosed, or if any advan-

tage has been taken of superior skill in any science, by means
whereof, a beneficial bargain has been obtained ; a court of equity

will refuse to decree a specific performance, although the bargain

is not so corrupt as to induce them to rescind it ; but they leave

the party to his remedy at law, without affording him any coun-

tenance from a court of equity : much more will they refuse to

decree a specific performance of such a contrast as may be re-

scinded, or relieved against, either at law or equity. So, too, a

court of equity will not decree the performance of a voluntary

covenant, in favor of a volunteer; for although damages are

387 recoverable in such a II case they would be only nominal

;

a specific performance, if decreed, in point of value, would
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exceed the damages to which the covenantee was entitled : it

would be the whole value of the thing covenanted to be done

;

whereas, for a breach of said covenant, the covenantee was en-

titled to nothing more than nominal damages : to enforce a spe-

cific performance of such covenant, would be to afford a remedy,

more than adequate. So, also, where A has contracted to convey

real property to B ; if he refuses, he is liable in damages to B :

or he will be ordered by a court of chancery, to convey as he

agreed to do. Yet, if C have purchased of A, the things agreed

to be conveyed to B, without notice of that agreement, no decree

will pass against C, the bona fide purchaser
;
and B will be driv-

en to his action at law, as his best remedy. By this, it is not

meant to convey the idea, that equity will not decree that A con-

vey, by a good title to B, as he agreed to do ; but this will not

afford to B, a specific remedy, if C refuse to reconvey to A ; for

although it may be impossible for A to induce C to convey the

title, either to him or to B, yet, this does not take from a court of

equity, the power to decree that he do so convey. For, whenev-

er the impossibility of doing a certain act, is created by the act of

him who agreed to do it, chancery will decree the thing to be

done
;
and if it shall remain impossible to be done by him, as in

the case put, where A cannot prevail upon C to part with the

thing conveyed to him, whatever it may be, house or lands; in

this case the decree is enforced, by setting a penalty on A, if he

does not convey, as ordered by the decree. So that the event

will be, that B is entitled to the penalty, though he cannot have

the house or land. This penalty he can recover, which is

in nature of damages, for the breach of the covenant. This is a

perfectly reasonable exercise of power ; for, if A will by his

own act, render it impossible II for him to perform his own 3S8
contract, he is not entitled to any peculiar indulgence

; chan-

cery may decree that he shall perform it, and it may become
possible ; for he may find it for his interest to procure the title

from C, which in such case he will do, rather than to pay the

penalty; and if he cannot, the penalty set by the court, will be

reasonable : nothing will be done by way of punishment ; the

penalty will be such as will secure to B, ample, but not vindic-

tive damages; and is always subject to the control of the court,

until it is paid : so that if A, after the penalty is incurred, should

procure an authentic title of that which he was decreed to pro-

cure, and apply to chancery, on submitting to pay such sum in

damages, as it was reasonable for B to receive, and to give such
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title to B as he was ordered to give, he will be released from

the penalty.

In the exercise of this power, we see no difference in princi-

ple, betwixt courts of law and courts of chancery, but what con-

sists in the different remedies. Is the contract void at law, so

that no damages could be recovered? So it is in equity, so that

there can be no specific performance decreed. It is an invaria-

ble rule in chancery, that whenever a decree for the specific

execution of a contract is obtained, the applicant shall be enjoined

to perform that, which he, by the contract, was bound to per-

form
;
for the maxim in equity, is, that he who asks for equity,

must do equity. It may be, that the time has not arrived, when
it was his duty to perform that which he had contracted to do;

in that case he will be enjoined, under a penalty, to perform

what he was bound to do, when that time arrives.

There are cases, where, after the contract was entered into, a

complete performance has, by reason of some statute, become

illegal ; whilst a partial performance would be legal. In

389. such case, chancery will decree a partial II performance, pro-

vided the party claiming performance desires it : as was the

case where the bishop had agreed to lease the church lands for

seventy years : but, before the time had arrived, when the lease

was to be given, a statute was enacted, forbidding the bishops to

lease the church lands for a longer period than forty years. The
bargainee then applied to the bishop, for a lease of the land for

forty years ; and, upon the bishop's refusal to give such lease,

applied to chancery for relief. Chancery decreed against the

bishop, that he should lease said lands for forty years, so agreed

to be leased. It is apparent, that no injustice was done, if the

bargainee was willing to receive a lease for forty years, instead

of seventy years. The bishop could have no ground for com-

plaint ;
for it was certain, that he had agreed to lease the land

for that length of time ; for he had agreed to lease it for a longer

time, and omne majus continet minas ; and the reason why the

plaintiff could have no remedy at law, arose only from a techni-

cal difficulty. If the suit was brought, it must be on the agree-

ment; and on that, there could not be a recovery, by reason of

the statute ; and the evidence that the bishop could lease for

forty years, could not support a declaration on an agreement for

a lease for seventy years.

It will often happen, when a person applies for relief, that he

is not entitled to obtain it, unless something is performed on his
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part. It may be that he ought to pay to his antagonist a sum of

money ; and the controversy respects the sum which ought to

be paid. In such case, the applicant must offer to pay such sum
as the court shall order to be paid ;

and chancery will grant him
relief, on condition that he pays such sum.

Whenever it appears from the contract, that the obligor was
to have his election, either to pay a sum of money, or to per-

form the thing agreed to be done, the
II court will not decree 390

a specific performance, but will leave the party to his remedy
at law, to recover the money ; for a suit at law, in such a case,

is an adequate remedy.

A contract is often so made, that a party agrees to do a certain

thing, or to pay a sum of money. If it can be discovered, that

the penalty annexed, was to enforce the performance of the con-

tract, the court will decree a specific performance. If it were in

nature of assessed damages betwixt the parties, the court will

not decree a specific performance ; for it was intended that the

promisor should be at liberty to do that which he chose to do
j

and the law affords an appropriate remedy, viz. a suit, to recover

a sum of money, which it was agreed that he should pay, if he

did not perform the specific act agreed to be done ; and whether

the non-fulfilment of the contract was intended as a penalty to

enforce the performance, or was damages assessed betwixt the

parties, is to be learnt, not only from express words, but also

from the nature of the transaction. The sum to be paid, will

often furnish satisfactory evidence which was intended: as ifA
should contract with B, that he would not sell any article of

grocery in the village of E : and lays himself under a penalty of

one thousand eagles, if he do ;
and it so happens, that he sells

six gallons of brandy in the village of E ; it is easy to see, that

this sum ought not to be considered as assessed damages, but a

penalty to enforce the contract. On the other hand, if A had
leased to B thirty acres of land, some of which was plough land,

and some meadow, at the rate of two dollars per annum for each

acre ; and ifB should plough a certain four acre lot of the thirty

acres, that he should pay two dollars and fifty cents per acre for

those four acres ; in this case, it is easy to see, that the fifty

cents per acre, for the four acres, was in nature of assessed dam-

ages.

II
If A makes an agreement with B, to sell him certain 391

real property, if the terms be settled, and the formal part or

execution, only, remains to be completed ; a court of chancery

51
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considers the property as transferred from the time of making
the contract ; even if some after time is fixed for the execution

of the contract. The vendor, from the time of making the con-

tract, is viewed as a trustee to the vendee of the land, and the

vendee as trustee of the money for the vendor ; and chancery

will compel the fulfilment of all trusts. From this doctrine,

some important consequences follow : If this property, so con-

tracted to be conveyed, should be destroyed by some inevitable ac-

cident, as was the case of a loss of real property in the island of

Jamaica, by an earthquake, it is the land of B. So, too, if A,

the seller, die, it is the land of B, and the executor of A is enti-

tled to the purchase money. If B, the vendee, die, the land, so

agreed to be purchased, descends to the heir. If B had made
his will, and devised all his real property, such land would have

passed to the devisee, by the terms real property. So, too, where

there are articles of agreement, in cases of marriage settlements,

that so much money shall be laid out in the purchase of land,

this money is considered as land : yet, the person, who is enti-

tled to the benefit of the money, may, at his election, consider it

as personal or real property ; and may bequeath it by a will,

that will pass personal property. Money, agreed to be laid out

in land, is subject to the husband's courtesy, but not to the wid-

ow's dower ; which mars the symmetry of the law upon this

subject. 2 Pow. 83, 112, 236, 248. 1 P. Wms. 438. 3 P. Wins,

224. Pr. in Can. 397. 1 Yer. 583. 1 P. Wms. 61. 1 Atk. 572.

2 P. Wms. 56, 79, 232, 68. 11 Mod. 468. 3 P. Wms. 215.

1 P. Wms. 710.

If a contract were originally mutual and equal, chancery

392 will enforce a specific execution of it ; although, by II subse-

quent events, it has become unequal : as where A received

of B a sum of money, and gave to him an annuity therefor, dur-

ing his, A's life. A was a man of sound health, of about thirty

years of age. Within one month after the receipt of the money
A died ; so that B lost his money

; but there was nothing unfair

in the contract : it was equal, when made
; but became unequal

afterwards, by the act of God. By the contract, B was to pay

the money by instalments ; which the court decreed should be

done. If it should be asked upon what principle chancery in-

terfered, as there was nothing but money to be recovered, and

that might be recovered by a suit at law ? the answer is this

;

that, although it is a maxim in a court of equity, not to inter-

fere, where there is an adequate remedy at law
;
yet, if the con-

tract be of such a nature, as it would be proper for one of the
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Jp-arties to apply to chancery for specific relief, the court will

grant relief to the other ; although nothing hut money can he

recovered in any court* and that may be recovered in a court of

law : As where A enters into an engagement with B, to convey

to him Blackacre ; for which B covenants with A to pay to him

two thousand dollars. In this case, if A had refused to convey

Blackacre to B, B might apply to chancery for a decree, that A
should convey to him Blackacre, according to the agreement,

Here B had the privilege of seeking specific relief. So, also, A
is permitted to apply to chancery for a decree, that B pay to him
two thousand dollars, according to the agreement. So, in the

case of the annuity, which is real property, B might have ap-

plied to chancery, if A had refused to execute the conveyance of

the annuity, to compel him to do it ; and B, in his turn, can ap-

ply to chancery, to compel A to pay the money. 2 Bro. Can.

Ca/415. Pre. in Can. 156. 2 Pow. 132, 219.

The statute of frauds and perjuries requires that all con- 393

tracts respecting lands, should be in writing; and yet we
often find a court of chancery decreeing a specific execution of a

parol contract respecting lands. When any person applies for

the specific execution of a parol contract respecting lands, if there

be nothing more in his case than this ; that such parol contract

exists as he claims, and he offers to prove the terms of the con-

tract, by the witnesses who heard it ; such an application must

fail, and will be rejected by a court of chancery. It is not the

object of this treatise respecting the powers of a court of chan-

cery, to point out the law of contracts, any further than is neces-

sary to show in what cases chancery grants relief that cannot

be had at law, and to investigate the principle on which this re-

lief is granted* On a review of the decisions where applications

have been made, for the specific execution of a parol agreement

respecting land, it seems difficult to ascertain, with precision, the

governing principle in many cases ; arising from what appears

to me contradictory decisions, wholly irreconcileable.

It is said, chancery will so mould contracts, as to prevent any
fraud being successfully practised; and, although every man
may refuse to fulfil a parol engagement, respecting lands, if

nothing more than this privilege be claimed by the promisor

:

yet, if he attempts to derive to himself any other advan-

tage from such promise, than that of refusing to fulfil his

contract, it is a fraud which chancery will correct, by compelling

him to a specific performance of the parol contract. As, when
A agreed with B, to lease to him a farm of land for twenty
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years, and, as part of the consideration for the lease, B agreed to

build a barn on the premises : B entered, and built the barn.

394 A evaded giving a written lease, from time to I! time. At
length, he refused to execute a lease ; and warned B to

leave the premises. B filed a bill to compel A to fulfil his

promise. In this case, the court decreed that he should execute

a lease, as he promised ; for he had not barely refused to fulfil

a parol promise, which he might have done ; but had made use

of the privilege afforded him by the statute, to gain to himself a

barn, built on the premises. There could be no way to grant

specific relief against this fraud, but by decreeing a fulfilment of

this contract. From this case, we should conclude, that, as a

fraud was claimed to have been practised, and fraud cannot be

proved otherwise than by parol testimony
; therefore it is to show

the fraud, that the parol agreement is admissible testimony
; and,

being proved, it is competent to a court of chancery to grant re-

lief. The principle is this : Equity will not permit the defend-

ant to commit a fraud, by pleading that a contract is not in wri-

ting ;
and there is no method to give specific relief, but by de-

creeing the parol contract to be executed. 2 Yer. 454, 456.

2 Stra. 783. 1 Atk. 12. Pre. in Can. 519. In the last case,

much money was expended in repairing the premises. 2 Free.

26S. . Where a wall was built, the defendant was not allowed

to avail himself of the statute ; for it would be a fraud to suffer

him to take the benefit of an improvement made by another. If

this were, indeed, the principle, it would follow then, if money
were expended in making repairs, building convenient out-

houses, and the like, relying on the parol agreement ; although

it was no part of a parol contract, that this should be done
;
that,

in such case, the defendant could not. avail himself of the stat-

ute ; for it would be a fraud. But Lord Roslyn's opinion, in the

case of Wells v. Stradling, 2 Ves. 379, was, that he could avail

himself of the statute, if it were no part of the contract that it

should be so laid out. So, also, was the decision in 1 Vern.

395 151.11 If these cases are correct law, the principle is not

that the court will not suffer the defendant to commit a

fraud, by taking benefit of the expenditures of the plaintiff; for

this fraud is as effectually perpetrated, where the terms of the

contract did not call for the expenditure, as where it did. But in

the case in 2 Free. 268, the building of the wall was not called

for by the terms of the contract ; and it was holden, that the de-

fendant could not shelter himself under the statute. This case
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is directly opposed to Lord Roslyn's opinion, and the case in

1 tern. 151.

Again, the opinions in the books are wholly irreconcileable on

the question, whether the payment of money, on the footing of a

parol agreement, takes the case out .of the statute. In the follow-

ing cases, the court suffered the defendant to avail himself of the

statute, notwithstanding money was paid in performance of an

agreement by parol. Pre. in Can. 560. 2 Eq. Ca. Abr. 46,

Lefroy, 22. In the following cases, it was holden, that the pay-

ment of money, on the footing of a parol agreement, took the

case out of the statute. 1 Vern. 472. 3 Atk. 1. 4 Ves. 720.

If it be no fraud to receive another's money, on the footing of

a parol agreement, and then to refuse the fulfilment of that agree-

ment; then the cases in Pre. in Can., Eq. Ca. Abr. and Lefroy,

are correct ; if the governing principle of the interference of

chancery were to prevent fraud. But if it be a fraud so to do f

then they are incorrect; and the cases in 1 Vern. 3 Atk. and 4
Ves. are correct; which proceeded on the ground, that the pre-

vention of fraud was the reason why they were supposed not to

be within the statute. There is another class of cases, which, to

my mind, are irreconcileable ; and I cannot perceive that, in any
of them, the governing principle of interference could be the pre-

vention of frauds. I allude to those cases where it is con-

tended, that, if the defendant II confessed the parol agree- 396
ment in his answer, the court would decree the performance

of it, although he insisted on not performing it, claiming that he
was protected by the statute of frauds. This doctrine was hold-

en in Pre. in Can. 208, 374. 2 Atk. 155. 3 Atk. 1. A different

doctrine was holden, 2 H. Bl. 63. 2 Bro. in Can. 563, 565. 4 Ves,

23. 6 Ves. 37. If the former cases be correct, the principle must

be
;
that there was indubitable proof of there being an agreement

;

and if the court could find the proof that there was an agreement,

without learning the terms of it from witnesses, they would de-

cree the execution of it, although it was a parol agreement.

One thing seems to be admitted by all
; that if the defendant'

admit the parol agreement, and do not insist upon the statute of

frauds, the court will execute it. Whence do they derive this

authority? If the contract be void, how can they execute it?

It is true, the admission proves, without danger of fraud or per-

jury, that there was an agreement ; but it was a parol agreement,

which the statute declares to be void. Can it be on any other

ground than this ; that they have arrived.at the evidence of there
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being such an agreement, without danger of the mischief being

incurred, which the statute intended to prevent? 4 Ves. 39, 548.

But this is as effectually accomplished where the parol agree-

ment is admitted, but the statute is. insisted upon, as when it is

not insisted upon. If the reason why they cannot decree is, that

it is a parol agreement, it will remain a reason, when it is not

insisted upon. If the reason why they decree in cases where

the statute is not insisted upon, be, that it is out of the danger

guarded against by the statute
; so, too, are the cases out of the

danger guarded against, where the agreement is admitted, and

the statute insisted upon. The cases where the court have re-

fused to execute an agreement when admitted, if the statute

397 of frauds and perjury I! were insisted upon, are, to my mind,

wholly irreconcileable to an established practice in chancery

:

as where a bill is filed for the performance of a parol agreement,

without stating it to have been in part executed, appealing to

the conscience of the defendant, whether such an agreement ex-

isted or not ; on such an appeal to the defendant's conscience, the

court compels the defendant either to admit or deny the agree-

ment. Why should this be done? Of what use is it, if the de-

fendant may admit, and then prevent its being executed, by in-

sisting on the statute of frauds and perjuries? If it would an-

swer no purpose, there would be an impropriety in compelling the

defendant to make a discovery. In the case of Child v. Godol-

phin, cited in 2 Bro. in Can. 566, Lord Macclesfield declared,

that the defendant, if he meant to avail himself of the statute,

ought to have denied the agreement ; for, says he, if he confesses

the agreement, the court will enforce it. So Lord Thurlow, 2

Bro. in Can. 659, on a bill praying for discovery and relief,

where the defendant pleaded the statute, both as to the discovery

and relief, says, that if nothing is stated on the bill, but a parol

agreement, if the defendant pleads, he must support his plea, by

an answer denying the parol agreement. For what reason is it,

that the statute may be insisted upon, and pleaded to the discov-

ery ? It could be for no other than this only
;
that if the agree-

ment was disclosed, it would be decreed that it should be execu-

ted : and he declares, that the only effect of the statute was, that

the agreement should be proved alivndc : that is, not by wit-

nesses to the contract, where there was no danger of fraud,

perjury, or mistake ; but there was none when the agreement

was admitted ; and this is entirely correspondent with those

cases, where the decree has been enforced when the agreement

has been admitted, although the statute was insisted upon.
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D In all this class of cases, it seems to me, that the real

ground on which the court has proceeded, in decreeing a

specific execution, is, that they had, by a legal course, come at

the evidence that there was an agreement. Although it was a

parol agreement, yet, as, in such cases, there was no such danger

as was guarded against by the statute, the court found no diffi-

culty in decreeing an execution of it. This appears to me, the

better opinion ; for those who have decided thus, to say the least,

are as respectable as those who have decided otherwise
; and the

cases in which that opinion has been adopted, are the most nu-

merous ; and all of them are agreed in one point, that the agree-

ment, being a parol agreement, is no objection, if the statute be

not insisted on by the defendant ; and also the compelling of the

defendant to answer to a bill of discovery, whether there was an
agreement or not, when this would be perfectly idle, as its being

parol was pleaded to the discovery.

There remains to inquire, what is the principle on which the

court has ever decreed, that when there was a parol agreement,

and a delivery of possession, that there should be a specific exe-

cution o£ this agreement ? This was done in the case of Butch-

er v, Stapeley. 1 Vern. 365. What renders it difficult to deter-

mine, is, that the cases on this point also are not reconcileable.

In a case, Pre. in Can. 361, a doubt is expressed as to this point.

So, in the case of Smith v. Turner, a promise of a lease, though
accompanied with possession, was held to be within the statute.

This case, in principle, is opposed to the case of Butcher v. Stape-

ley. There is no difference in the cases, only one was an abso-

lute sale, and the other a lease for years : but this is not materi-

al, for they both are contracts respecting land.

A continuance in possession, after the expiration ofa former

lease, affords no proof of any agreement for a II lease. No 399
lease, in such case, will be decreed : but on payment of an
increased rent, according to the terms of a parol agreement, it will

be decreed. From these cases, though contradictory, the better

opinion seems to be, that when possession has been delivered, a
fulfilment of a parol contract will be decreed. That it has been
decreed in some cases, is indisputable. Could this be on the

footing ofany advantage derived to the defendant, by fraud in the

transaction ? It does not appear that there was any other fraud

but refusing to perform what he had by parol promised to per-

form, respecting lands ; and all admit that he may legally do
this. If we once admit the principle, that we can ascertain the
fact, that there was such a promise, from any quarter except from
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witnesses to the terms of the contract, the court will decree the

performance of it.

The defendant, by putting the plaintiff into possession, has

furnished evidence that there was a contract; and the plaintiff,

being placed in such a situation, must be at liberty to prove the

contract ; for if he was not at liberty to give in evidence this

agreement, he would be considered as a trespasser.

The contradictory opinions respecting the cases of parol con-

tracts, when they are to be executed, and when not, render it

difficult to elicit the principles on which chancery has proceeded :

yet I believe it will be found, that in all cases where courts of

chancery have decreed a specific performance of a parol contract,

respecting real property, they have proceeded on one of these

grounds ; either that it was necessary so to decree, to prevent

fraud
;

(for before the statute of frauds was enacted, chancery

relieved against fraud in a contract ; and the statute requiring

that certain contracts should be in writing, did not validate the

contract, if it were infected by fraud;) or because they were

400 enabled, on legal grounds, to prove a II contract by evidence,

not within the danger of the mischief, which this statute

meant to prevent ; a principle perfectly well known to be receiv-

ed in analogous cases.

Hence it is, that facts are admissible, which prove, incontesti-

bly, that a conveyance is a mortgage ; although, on the face of it,

it appears to be an absolute deed : such as leaving the vendor in

possession a number of years, and demanding no rent, and the

vendee retaining in his hands the note, bond, or claim, which

was the consideration for which the deed was given. On this

note the vendee receives of the vendor the annual interest. If

this conveyance is not a mortgage, it is opposed to all the trans-

actions of men ; for, when the grantee makes an absolute pur-

chase, he does not leave the grantor to enjoy the premises, unless

he pays rent ; but it is, as is always practised by mortgagor and

mortgagee. Again, if A should convey his farm to B, by an ab-

solute deed, to pay a debt which he owed to B, by bond ; and

then leave the bond in the hands of B ; or if it had been left by

mistake, he would not pay interest upon a debt that he had al-

ready paid by an absolute deed of his farm : nor would B ask for

the interest ; but A would demand his bond. All this is directly

opposed to the idea of an absolute deed, in the case put ; and

precisely what would be done, if there was a mortgage. All this

proves, that there was an agreement ; that the conveyance was

a mortgage, a security for the debt. But it proves only a parol
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agreement ; but notwithstanding this, it is recognized by chan-

cery, as a valid agreement. Such an agreement could not havo

been proved by witnesses, who heard the terms of the agreement

;

but may be proved by facts that speak an unequivocal language,

that cannot be mistaken ; for here there is no such danger of

fraud, mistake, or perjury. Pow. on Mort. 65.

II A court of chancery will refuse to decree a specific per- 401

formance_ of a contract, although it respect lands, provided

it is discovered that there are reasonable doubts, as to the validity

of the vendor's title ; but will leave the vendor to seek his reme-

dy at law. But if the title is probably good, chancery will de-

cree : for a decree of that court does not alter the title. 2 P.

Wins. 199. 2 Atk. 19, 20. As chancery grants specific relief,

at their discretion ; that is, in the exercise of sound discretion
;

they do not deem it proper, where there is a reasonable doubt,

whether the applicant is entitled to any remedy, to grant the pe-

culiar remedy of that court.

It has been observed, that, ordinarily, chancery does not de-

cree a specific performance of contracts, respecting personal

property. The only reason is, that a remedy at law is deemed

an adequate remedy: but if a case arises, where, in the opinion

of the court, a remedy at law is not considered as adequate, it is

no objection to specific relief, that the contract respects personal

property. Therefore, in England, contracts for transferring

stock, were, formerly, considered of such magnitude, as to call

for the special interference of chancery. 1 P. Wms. 571. 2 P.

Wms. 385. Pow. Con. 217, 236. 2 Vera. 39. But, latterly,

the courts of chancery have considered such contracts as receiv-

ing, for a breach of them, an ample remedy in courts of law
;

and, therefore, refuse to decree that they shall be specifically per-

formed.

Courts of chancery have often refused to carry into execution

an agreement, which they would not rescind : As when an agree-

ment is made, unattended with fraud, but, on the whole is a hard

bargain. So, when the person seeking a specific performance,

has before shown a disinclination to fulfil it; but circumstances

being changed, (and, perhaps, by his conduct,) during his

delay, rendering II it now, in his view, a beneficial agree- 402

ment to him. So too, when an agreement has, for a long

time, lain dormant, chancery has refused to decree the perform-

ance of such contracts. The principle, on which the denial is

founded, in the last case, is, as I apprehend, that a presumption

52
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arises, that the claim made under such an agreement, has, prob-

ably, been settled, or in some way released ; and, therefore, the

claimant is left to assert his claim at law. 2 Pow. Con. 260. A
court of chancery will protect the assignment of a bond, or instru-

ment, not negociable ; that is to say, A gives a bond to B, who
sells it to C ; and of this, A has notice. If A, after notice, pay
this bond to B, who is a bankrupt, so that C cannot have an

effectual remedy against B, chancery will compel A to pay the

contents of the bond to C. The principle on which chancery

proceeds, is, that it has become the duty of the obligor to pay the

assignee of the obligee ; and if he violate this duty, so that the

assignee is injured, chancery will compel him to compensate the

assignee. If the inquiry be made, What necessity was there for

the interference of chancery? Could not a court of law have

afforded a remedy to the assignee ? To this I answer, that I

have no doubt the maxims of the common law would have

reached this case; for, when an injury is sustained, because a

duty was not performed, which the person who occasioned the

injury, owed to the person suffering the injury, the sufferer is en-

titled to damages. In this case, nothing can be more manifest,

than that it was the duty of A, to have paid the money due up-

on the bond to C, and not to have suffered the money to have

gone into the hands of B; and he ought not to have taken a

release from the bond, and prevented a recovery thereon ; thus

wantonly, without any justifiable cause, destroying C's security

for his money : or if it were done to derive some advantage

403 to himself, at the expense of C, I can conceive II of no reason

why a person so injured, must apply to chancery for relief,

except this ; that courts of law refused to grant that relief, which

the maxims of the common law would have warranted them in

doing. The courts of chancery, when they grant relief in such

cases, overleap no bounds, and are governed by no caprice. They
only afford a remedy, where, upon principles of law, there ought

to be a remedy, and which courts of law refuse to grant. The
unyielding disposition, so long shown in Westminster Hall,

against extending the maxims of the common law to cases with-

in the reason and principles of those maxims, is, however, now
yielding to more liberal views. I very much doubt whether,

when such an equitable right has been violated, a court of law

would now deny a remedy, in an action, appropriate to the inju-

ry. In Connecticut, an action at law, in such cases, has long

since been sanctioned, without experiencing any inconvenience.

It is not long since, that, if a written security for money were
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lost, the loser had no remedy at law. It was supposed to be

necessary to apply to chancery
;
and the only reason must have

been, that courts of law refused to afford any remedy : for it had

been established, that, when a deed or writing was lost, the con-

tents might be proved by parol testimony, being the best evi-

dence which the nature of the case would admit of. If A should

claim title to land on an ejectment, if the deed were lost, he

could prove the loss, and then prove the contents, and show his

title : yet, if he wished to bring an action founded on a written

instrument, he must apply to chancery. Why should it be ne-

cessary, when the evidence of the loss was, in point of law, ad-

missible ? The only reason was, because a technical rule of

pleading required, that profert should be made of the instrument

on which the action was brought. The defendant, then, had a

right to pray oyer of the instrument, and to give oyer of it

became II
impossible, by reason of the loss. The plaintiff, 404

of course, was non-suited. The plaintiff must then be re-

mediless, unless he applied to chancery ; where he found that

relief, which he ought to have found in a court of law ; not in

violation of any principle, but in perfect conformity to principles

which had been long established ; and, of late, courts of law find

no difficulty in. sustaining an action, where the writing is lost.

In this, as in other cases, when the loss is supposed to be occa-

sioned by the conduct of the defendant, and the knowledge of

this loss is confined to him ; it lays a foundation to go into chan-

cery, to apply to the conscience of the defendant.

Where there are joint obligors, whose duty it is, each to pay
an equal share of a bond, and one pays the whole, his only rem-

edy is to apply to chancery, to obtain from him or them, his or

their proportional share. Surely, the principles of law would
have warranted a court of law, in affording an ample remedy.

It was the duty of the joint obligors, to pay equal shares. If one

performs the duty for all, in a case where he was obliged to pay

the whole, if they do not, to prevent being sued : justice dictates

that the rest pay to him their shares. The money paid, was
money laid out and expended for their use, under circumstances

that, in justice, they become liable to pay to him, the money so

paid and expended ; and, in consideration of such liability in

point of law, promised to pay it. No reason can be assigned for

an application in equity, other than this ; that courts of law re-

fused to sustain an action on this implied contract. In Connecti-

cut, an indebitatus assumpsit lies against each delinquent obli-
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gor, to recover the share which he ought to have paid. I have

never heard of any inconvenience arising from such practice.

When one of two partners in trade dies, the partnership

405 being indebted, the suit at law is brought against the II sur-

viving partner, without joining the executor of the deceased

partner. If the surviving partner should be insolvent, so that no

elfectual recovery could be had by means of the suit against

him, the creditor then applies to chancery, that he may recover

his debt from the executor of the deceased partner, who has as-

sets sufficient. In such case, nothing can be more certain, than

the liability of the executor of the deceased partner, having as-

sets ;
for the deceased partner owed the debts ; and his death

does not discharge his estate from being liable to pay his debts

;

and the only reason why his executor was not in the first place

joined with the survivor, in the suit against the survivor, was,

the inconvenience which would arise, from uniting the surviving

partner with the executor of the deceased partner, when the form

of the judgment against one, would be different from the form

of the judgment against the other. But the inquiry is, how came

it to pass, that the application, in such case, must be in chancery 1

Most assuredly, the facts which in such case exist, create an

obligation on the executor of the deceased partner, to pay the

debt : no specific remedy is sought for
; a sum of money is the

object of the suit ; there is not any testimony wanted, that can-

not be produced in a court of law. What, then, prevents bring-

ing an action on such case, before a court of law, and there re-

covering 1 The maxims of the common law are sufficient to

warrant a suit at law. The only reason is, that a court of law

would not, in this case, apply the maxims of the law. There is

nothing done in a court of chancery, when in such case they

grant relief, that is contrary to law, but in conformity to it ; and

the only reason of the difference, apparent betwixt a court of

law, and a court of chancery, is, not that the latter has over-

leaped any boundary fixed by law
; but because courts of

400 law stopped short in affording a remedy at law, where the

maxims of the law would have warranted them in so do-

ing. In Connecticut, we now bring a suit at law, in such case,

against the executor ; and have never experienced any disad-

vantage from such practice, that has come to my knowledge.

When chancery interposes, to compel the performance of an

act Avhich has been covenanted to be performed, it always treats

the subject as if the act had been performed at the time of the
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contract. The act which chancery decrees to be done, is the

same act, as would have existed, had it been done when it was
agreed to be done. This is the general rule ; and it would seem
that this was the only point of light in which it could be viewed.

It would seem strange, that if A had covenanted with B, to con-

vey to him, B, an estate for life ; that chancery should direct

him to convey a fee simple ; or vice versa. Yet, there is a class

of cases, in which, if the thing had been done as covenanted to

be done, it would have been a different thing from what it is

when chancery decrees an execution of the covenant. If A
should devise or convey Blackacre, for life, to B, and, after his

death, to his heirs, or to the heirs of his body ; in the former

case, it would be an estate in fee simple, in B ; and in the last

case, it would be a fee tail general, in B. But if A had cove-

nanted so to do, and application was made in chancery, to de-

cree that such covenant should be executed ; chancery would
direct, in the first case, that the whole estate should be settled on

B for life, and a fee simple to that person or persons, who might

happen to be the heir or heirs of B : and in the other case, chan-

cery would direct the estate to be settled, an estate for life on B,

and in strict settlement in tail, on the heirs of his body, in their

order ; first, second, third son, &c. If A had granted or devised,

in the words in which he covenanted to grant in the first

case, B would have taken the II
whole estate in fee simple : 407

the words " for life" would signify nothing ; and the pre-

sumptive heirs of B would not be entitled to any estate therein:

B, the first taker, takes the whole. In the second case, the

words " for life," signify nothing : the heirs of B's body would

take an entailed estate by descent, if B did not dock the entail-

ment ; which he might do ; for it was an entailed estate in him.

That which, when done, amounts to a fee simple, or fee tail

:

when covenanted to be done, amounts to an estate for life only.

That which, when done, gives no estate to the heirs of B ; when
covenanted to be done, is a covenant to give the heirs of B a fee

simple. That which, when done, may, if not docked, descend

an entailed estate to B's children
;
when covenanted to be done,

is a covenant to vest in B's children a fee tail, not descendable

from B, or liable to be docked. If the technical language, " for

life, and his heirs," control the intention in a grant, surely there

is the same reason for controlling the intention in a covenant

;

or, on the other hand, if the intention is to prevail, when that

intention is to do a lawful act, and to control the technical Ian-
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guage used in a covenant ; there is the same reason, why the

intention should control the technical language in a deed or will.

Shelly's Case. Coke's Rep. Ferrin v. Blake, 4 Burrow.

In the case above stated, it is apparent, that a court of chan-

cery decrees a specific performance of a covenant to do, on prin-

ciples directly opposed to the principles of a court of law, re-

specting the same thing, when done.

The protection afforded to married women, by courts of chan-

cery, is exclusively the province of chancery. In cases of this

kind, it must be admitted, that the maxim -of law, that husband

and wife are one person, is in a great degree disregarded. For

it is now admitted, that chancery will protect the separate

408 property of the wife ; and
II whenever such property is in

the hands of trustees, they are compellable to allow her the

whole benefit of it. Chancery acknowledges, and gives effect

to her right of conveyance of such property, by deed or by will

;

and the husband is treated as a mere stranger to such property

;

and if the husband should invade such property, she has in

(chancery a remedy. The contracts of the husband with the

wife, respecting such property, have been held valid : as where

the husband has borrowed of the wife, such property ; the ab-

surdity of a man's borrowing of himself, being of no force, in

such a case, in chancery. Often, the wife has been enabled to

procure separate property for herself, from her husband's estate,

by virtue of his consent ; though no promise to enable her so to

do, has been binding upon him. A contract between husband

and wife, by articles of agreement, to live separately, is a valid

contract in chancery ; and it is not in the power of either hus-

band or wife, to set it aside, without the other's consent. There

are jarring decisions with respect to contracts allowing a sepa-

rate maintenance. The cases of Head v. Head, 3Atk. 295, and

Guth v. Guth, 3 Bro. in Can. 614, are in favor of such contracts

;

and Legard v. Johnson is opposed to them. But whatever objec-

tion may be made, where the husband and wife are the only

contracting parties
;
yet, when a trustee intervenes, chancery

compels the husband to execute the contract. 2 Atk. 511. And
in the last case, the power exercised is in conformity to legal

principles : for such a contract has been held valid in an action

at law. 2 East, 283. Chancery will not enforce such contracts

at the expense of creditors, or purchasers.

The validating a contract betwixt husband wife, where there

is a trustee, is, essentially, validating a contract between hus-

band and wife, where there is no trustee. The objection on ac-
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count of there being no trustee, is II merely formal ; for, in such

a case, the trustees are only agents of the husband and wife, to

carry into execution their contracts. If a contract between hus-

band and wife be what the law would not admit of, such a shift,

by interposing a trustee, would be a fraud upon the law ; and
what the law would not endure. There does not appear any
solid reason,' why a husband cannot convey directly to his wife,

any property which she is capable of holding ; which would be

a valid conveyance at law, as well as in equity. If this be so,

it is not an unauthorized assumption of power, by the courts of

chancery, to decree the fulfilment of a contract of the husband,

so to convey. I know it is said, that A, the husband, cannot

convey to B, the wife, by deed ; but it is admitted, that A, the

husband, can convey real property to J. S., under an agreement

that he shall convey to B, the wife ; and an estate, so conveyed,

vests in B ; J. S. being the channel through which the property

is conveyed to her. If the law intended to prevent the husband

from conveying to his wife, would it suffer such a palpable fraud

to be committed upon itself? Surely not. No principle is violated

by the courts of chancery, when they view such contracts be-

tween the husband and wife as valid. Nothing but a formal,

technical, unmeaning maxim, is disregarded.

Marriage agreements, before marriage, will be enforced in

chancery, after marriage ; that is, such as are agreed to be per-

formed. When they are actually performed, the property is.

vested at law as a jointure.

A bond, given to the intended wife, to secure a marriage set-

tlement, it is said, is considered void at law : yet, chancery

views this bond, with a condition to make a settlement, as a cov-

enant so to do ; and, like all other agreements to make a

marriage settlement, will be II
enforced in chancery. Is not 410

this the true point of light, in which to view every bond

with a condition ? If the thing specified is not done, the bond is

in force. Is it in substance any thing more than a covenant to

do that thing? and, if he did not, to pay the penal part of the

bond ? And the penalty was affixed, for the very purpose of en-

forcing the thing to be done, mentioned in the condition. 2 Tern.

480. 1 Pow. Con. 444. 2 Pow. Con. 251. 1 Fondb. 137. 2 P.

Wms. 243. 2 Atk. 97. 2 .Pow. Con. 17. 2 Vein. 157. When
such bond is entered into before marriage, to pay a certain sum
to his wife after his death, such bond is considered to be an

agreement which chancery will enforce. If the bond was, that

some collateral act, as a conveyance by him of real property,
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should be done, it is easy to see why chancery should decree,

that the specific thing should be done ; for the penalty was added

to compel the performance. But if it be to pay a sum of mon-
ey ; it is now settled, that such bond is good at law. There
have been three decisions on this point : the two first, by a divi-

ded court : in the last, the court was unanimous. Since the con-

troversy is settled, there is not any necessity of an application to

chancery ; for the remedy at law is adequate. 2 Vera. 480, 587.

2 P. Wms. 243. 3 P. Wms. 334.

A court of chancery may decree the performance of an award

in many cases. When it is an award to pay a sum of money,

there is no reason why chancery should interpose ; for the rem-

edy at law is adequate. But when the award is to do a collat-

eral act, and that act, if there had been a contract to do it, is

such an one as chancery would decree should be done, chancery

will decree a specific performance of the award : As if the

award had been to convey an authentic title to land, or if it had

been to deliver a deed to the obligor, or the like, chancery

411 would decree that it should be done. This II interference

has taken place, where the award was defective
; so that no

action at law could have been maintained on the award. But

in such cases, the interference of chancery was upon the ground,

that there had been an agreement to perform it, subsequent to

the award. 3 P. W. 187. 2 Vern. 24. It was decreed to be ful-

filled, because the defendant had agreed to fulfil it. It is not a

matter of course, that chancery will decree the performance of

every agreement respecting real property : it may be such an

agreement, that a recompense at law may be considered as ade-

quate. It has been a question, whether a covenant by lessee,

will be specifically enforced ? 1 Ves. ; and it is settled, that a

covenant to repair, will not be enforced. Whatever the contract

may be, which chancery refuses to enforce, respecting real prop-

erty, if it be a perfectly fair contract, it is because a recompense

in damages by a court of law, is sufficient. So too, an agree-

ment may relate to personal property, and be considered of such

importance, that chancery will decree specific performance of it,

notwithstanding the general rule : As in a case, 3 Atk. 38, which

was an agreement for a purchase of a large quantity of timber,

to be paid for at six instalments. The purchaser was to have

eight years for the disposal of the timber. A court of chancery

viewed this contract of sufficient importance to warrant their

interference. So, in a case of an agreement betwixt partners, to

carry on a trade together, the memorandum of the agreement
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specified, that articles pursuant to it should he entered into. This

was decreed, to be fulfilled. 3 Atk. 38. So too, a court of chan-

cery decrees the specific performance of a covenant of indemni-

ty. If the covenant be broken, and he who became surety had
been sued, why should chancery interfere ? for chancery could

render no other remedy than what a court of law could

render, viz. an indemnity, by a sum of money. The
II 412

principle, in such case, is, that it is unreasonable, that the

surety should be obliged to pay that money, which it was the

duty of the principal to pay. The object of the application is,

to compel the principal to pay, that the surety may be saved

from all trouble respecting it. On the same ground it is, where

there is a counter bond, although the surety is not molested
;

yet, after the money has become due on the original bond, the

court will decree that the principal shall discharge the debt. So
too, when the lessee had covenanted to leave on the premises,

stock to a certain amount, the lessor, (the lease being about to

expire,) having a well grounded suspicion that the lessee was
about to leave the premises, destitute of stock, filed a bill, quia

timet, and the court decreed a specific fulfilment of the contract.

My object, in stating these cases, is not to exhibit to view the

law of contracts, or the several cases in which equity interferes
;

but only to furnish so many examples, as will exhibit the prin-

ciple on which a court of chancery proceeds. In the cases men-

tioned, it is apparent, that there was a remedy at law
;
but chan-

cery deemed them of sufficient magnitude to grant a specific

remedy. I know it has been contended, that, in the last case,

equity affords a remedy, when law could not have afforded any

remedy ; because, it is said, that a surety cannot maintain an

action at law, until he is damnified ; that mere liability affords

no ground for an action. There is not any necessity to examine

that question in the present case
;
yet, I apprehend, independent

of any aid from that quarter, it will be found that there is a

remedy at law. The course of the business is this : There is a

bond given by A, the principal, and B, the surety, to C, the cred-

itor of A, to pay him, C, a sum of money, to be paid, as appears

by the condition, at some future period ; and A, the principal,

executes a bond to B, the condition of which bond is, if he, A,

llshould pay the original bond to C, that, in that case, the bond 413

from A to B should be void
;
but ifhe did not so pay, the bond

from A to B shodul be in full force. The original bond by A
and B to C, not being paid by A, as he had bound himself to do

53
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his bond to B was forfeited ; and. of course, he was liable on his

bond to B.

There is a great contrariety of opinion, among eminent judges,

whether chancery ought to decree the performance of an agree-

ment, where the covenantor covenanted to procure his wife to

levy a fine with him, of his lands, or her own. The objection

to enforce it, cannot be that such a covenant is void, by reason

of the impossibility of performing it. If there should be an im-

possibility to perform it, because his wife would not be persuaded

to levy it, this is not that kind of impossibility, which renders

the covenant void
;
that is to say, an impossibility in the na-

ture of things. It must be admitted, that the contract was such,

that it might be attended with peculiar hardship. The husband

might not be able to persuade his wife to join with him in levying

the fine ; and if he could, it is highly probable, that, in many
cases, it would not be a voluntary act. She does it merely to

prevent the ruin of her husband. It is in some degree, invading

the security which the laws afford to the wife, that she should

never be obliged to part with her estate, or any right which she

has in her husband's estate, without her free consent. For these

reasons, it has been contended, that chancery ought, in the ex-

ercise of its discretion, to refuse to decree the performance of

such contract, and to leave the plaintiff to avail himself of his

remedy at law. Upon examination of the authorities, it ap-

pears, that most of them consider it such a contract, that a court,

in the exercise of sound discretion, could not refuse a decree to

execute it. It is said, that there is a variety of cases, where

414 equity will decree a specific II
performance of contracts,

which are not recognized as good contracts in law. If there

be any such, I apprehend they are fewer in number than is gen-

erally supposed. It was once supposed, that no action could be

maintained, when the assignment of a chose in action, was the

meritorious cause. The right obtained by such assignment, is

such a right as equity will protect ; and I believe the violation

of such a right would now be considered such an injury as would

meet with a remedy in a court of law. So, too, it is said, that

an agreement betwixt two persons to divide betwixt them, what

should be given to them by the will of a person, will be enforced

in equity ; whilst there is no remedy at law. That it should

be considered such an agreement as chancery would decree the

execution of, is not strange ; but I cannot perceive the least rea-

son, when such a contract is violated, why there should be no

remedy at law. I know it is said, that a mere possibility does
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not pass by grant. The sound sense of this maxim is not very-

apparent
;
and the time has been, when a possibility was not de-

visable. But this difficulty has ceased ;
and why it should not

be grantable, when it is devisable, is very difficult to compre-

hend. But admit the maxim in its full strength—does this pre-

vent a recovery on an executory contract, which respects a con-

tingency, when it has fallen ? Would not a contract be valid,

where A promised B to pay to him one hundred dollars, when
he should marry C ? This was uncertain, and depended on a

contingency: but when B marries C, he, undoubtedly, has a

right of action against A, if he does not fulfil his promise.

A contract to leave a certain sum to a person in a will, if

made upon a valuable consideration, it is said, will be executed

in chancery, though there is no remedy at law. I perceive no

difficulty which should prevent a court of law from sustain-

ing an action on such contract. The I!
objection is, that the 415

person contracting must be dead by the supposition, before

any right of action arises. If this were a solid ground on which

to stand, it would as effectually prevent the interference of a

court of chancery, as a court of law. Whatever might have

been the opinion of judges on this point, in former times, it is now
admitted, that the executor may be liable at law, on a contract

made by his testator, where the testator could not be liable dur-

ing his life. This is the case, when A gives to B, his intended

wife, a bond, that he will leave to her a legacy, of a certain

amount. He marries B, and dies before her. In this case, he

could not be liable on his bond, in his life time. But it is now
no longer a controverted question, whether his executor is liable

on this bond : it is settled that he is liable. So, too, if A, a tes-

tator, devise his estate, and is about to charge this estate, so de-

vised, with a legacy, to C, and B promises the testator, that, if

he will omit to charge the estate, with a legacy, to C, he, the

-devisee, will pay the amount of the legacy, or make some other

provision for C, which he specifies ;
with which the testator is

satisfied, and omits to charge the estate with the legacy : in this

case, although there is no remedy at law, yet chancery will de-

cree a performance of the contract. But this is no longer a diffi-

culty, which prevents a court of law from affording a remedy,

even when the devisee himself is the executor of the will of the

testator ; in which case it would be absurd for the executor to

sue himself. The law, therefore, to prevent a failure of justice,

considers the promise to the testator, for the benefit of C, the

cestui que trust, as a promise to C
;
and an action brought in
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the name of C, on this promise, will entitle him to recover. I

believe this doctrine has never been questioned, since the case of

Dutton and Pool, in Ventris. I know there is something

416 said respecting the cestui que trust being a relative II to the

promisee
; and that this relation drew the promise to the

cestui que trust. This is figurative language, without any
meaning. The truth is, it was thought reasonable, that, rather

than justice should fail, such promise being made for the benefit

of the cestui que trust, should be considered as made to him.

Chancery, also, has' a power of ordering a person to resign the

evidence of debts which have been paid, and have not been

given up to the obligor, or cancelled ; and, also, to resign the

evidence of title, when it becomes improper to hold it ; as in

case, when the debt secured by it was paid, on the day on which
it was contracted to be paid. 9 Mod. 297. 2 Atk. 307. 1 Vera.

479. In these cases, it is true, if the defendant was sued by the

mortgagee, in a suit at law, for the purpose of ejecting him, he

might defeat a recovery by the same evidence, as, when he is

plaintiff in chancery, he can compel a surrender of the evidence,

by force of which the claim is made ; but it is uncertain when
such suit will be brought. It may be delayed until all the wit-

nesses to the necessary fact of payment of the demand, are dead.

This is enough to warrant chancery to grant specific relief. If

it be said, that the plaintiff, in such case, has a right to instru-

ments which he claims, and that the defendant would be liable

at law in an action ; all this may be true ; but damages recov-

ered in a suit at law, would not afford that specific relief, which

he seeks in chancery, and to which he is entitled.

417
||
CHAPTER II.

Of the Principles which Govern in Rescinding and Modifying

Contracts ; and when a Court of Chancery will Rescind or

Modify Contracts.

I have considered the power of chancery in granting specific

relief; and have endeavoured to point out the governing princi-

ple iii each case. I shall now consider the power which they
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exercise, either in rescinding contracts altogether, or in pan

;

and so moulding them, as to effectuate between the parties, the

most substantial justice. They, in this case, resort often to the

power they have of appealing to the conscience of the litigant

parties in chancery : and, in no case, do courts of chancery give

vindictive damages. Whenever they relieve, by rescinding or

modifying a contract, they compel the person, in whose favor

they decide, to do complete justice.

There are two classes of cases, in which this power is exer-

cised. One of them is where no recovery could be had on the

contract. If a suit were instituted upon it, the defendant would

avoid it. The other is, where a recovery might be had. The
ground on which chancery proceeds, in such cases, where a court

of law will afford a remedy, is, that the evidence by which such

contracts may be defeated, may be lost. Almost every case

rests on parol testimony. The witnesses may die before a suit

is brought ; and it may be the case that the covenantee, obligee,

or promisee, would abstain from instituting a suit, until the

witnesses are dead, or gone out of II the reach of the defend- 418

ant. In such case, there would not be any necessity to ap-

ply to chancery, provided the defendant had an opportunity to

defend against the plaintiff's suit. There is another class of

cases, which cases, in the opinion of a court of chancery, are

radically corrupt ; which they, therefore, rescind : but the courts

of law suffer the plaintiffs to recover thereon. In those cases,

it is apparent, that the difference betwixt the courts does not con-

sist in a difference in principle
;
for it is as much a maxim of

law, that an illegal contract is void, as it is in equity. But

chancery views certain contracts unlawful, which a court of law

does not. So too, it is as much a maxim of law as equity, that

contracts, obtained by fear, occasioned by improper conduct, to

which a person would not have consented, if left to act freely,

are void ; as it is of equity. But the courts of law have stopped

short in the application of the maxim ; whilst chancery has

extended the maxim to a variety of cases, which, as they sup-

pose, fall within the reason of the maxim. Courts of law and

chancery agree in principle ; but differ in the application of the

principle ;
and this difference has extended the jurisdiction of

chancery to a vast number of cases, which a court of law is as

competent to decide upon as a court of chancery. If the max-
ims of the common law warrant a court of chancery to rescind

them, because they ought to be considered of no validity ; then

is a court of law also justified in treating them as destitute of
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any validity. On the other hand, if these maxims do not war*

rant a court of law to treat them as if they were not valid

;

neither do they warrant a court of chancery to treat them as not

valid.

A court of chancery will rescind, or relieve against contracts

opposed to sound policy. Such will be rescinded utterly, or re-

lieved against, so far as they are opposed to sound policy

;

419 and will often be so modified, as II to effectuate substantial

justice between the parties. It is a maxim of law, that con-

tracts against sound policy, are void
; and many such are so

treated in a court of law : As if a man should contract not to

carry on his honest business ; as where a mechanic contracts

not to follow his trade, or a merchant his merchandize, and

many others ; on which contracts there can be no recovery for a

violation of them. But the courts of law have stopped short,

and have not applied it to contracts, which courts of chancery

judge to be within the rule, and which they will rescind, or re-

lieve against. One of these cases, is marriage brocage contracts.

These are, in equity, considered to be opposed to sound policy,

and with the highest reason
;
for money, paid for the purpose of

engaging persons to procure a match, may often be the means
of bringing about an unhappy marriage connexion, which will

disappoint the expectations of parents, and inflict painful and

lasting wounds on their peace of mind, and result in the entire

destruction of domestic tranquility. Such contracts, though hith-

erto considered as valid in law, will be rescinded in chancery.

Contracts for the sale of expectances of young heirs, are, in

chancery, held to be radically corrupt ; and chancery will re-

scind them, on the re-payment of the money received. Surely,

such contracts are against sound policy, which are so often the

means of feeding the licentious passions of men. Headstrong

young men are, by this means, furnished with money, which

enables them to pursue their demoralizing pleasures. Their tal-

ents are, also, withdrawn from all useful employments ; and

they often become a burden to others. By this means, prodigal-

ity is encouraged ;
the expectations of parents, and other friends,

are disappointed. Whilst they suppose, that the property which

they leave, will contribute to the comfort of the objects of

420 their affection, it is devoured by the II sharper, and the miser.

There does not seem to be any reason, why courts of law

should not have extended their principles to embrace cases of

this kind. 3 P. Wins. 131. 2 Vern. 346. 2 Atk. 34. 1 Atk.

354. In the same point of light, I apprehend, chancery has
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viewed mortgages, as opposed to sound policy
;
and have assum-

ed a jurisdiction over them, because they were so opposed
;
and,

as far as they are opposed to sound policy, chancery relieves

against them. The contract betwixt the parties, as to the effect

of it, is justly considered in a court of law. If such contract is

to be viewed as a valid contract, the intention of the parties, as

expressed in the contract, ought to be regarded. When A agrees,

expressly under his hand and seal, that, if he do not pay to B
one thousand dollars, by such a day, that the deed which he has

given to B, shall be an absolute deed ; how is it possible for a

court of equity to treat this subject differently from a court of law,

as it now does? It would not be expounding the meaning of a

contract ; but making a contract for the parties. As to the mean-

ing of a contract, nothing can be more explicit, than the terms

used by the parties. Every person will understand the meaning

to be exactly as it is understood by a court of law. But it was
easy to see, that if full effect were given to such contracts, as is

done in courts of law, great injustice would be done ; and that

sound policy did indeed require, that such contracts should not

be suffered to have their full effect. Chancery was thus war-

ranted by the well known maxim, that contracts opposed to sound

policy, are void, so to modify the contract by mortgage, as to pre-

vent that injustice which rendered it void, as being opposed to

sound policy. There was no defect in the contract, so far as it

was a contract which conveyed land to secure a debt ; this was
reasonable and proper. But that part of the contract which

provided, that, if the debt were not paid by such a II time, the 421

land mortgaged should be forfeited, (however great the dis-

parity might be betwixt the value of the land, and the value of

the debt,) is opposed to sound policy. Therefore, it was proper

for a court of chancery to restrain its operation, and not suffer it

to extend any further than to be a security for the debt due from

the mortgagor; at the same time permitting the mortgagee to

use his title, for the purpose of procuring payment of his demand.

Therefore it is, if the mortgagor come into chancery for a decree

of redemption, chancery will grant its aid on no other condition

than the payment of the debt due. If the mortgagor does not

come to redeem, chancery never interrupts the mortgagee, in

using his title, as sole owner of the land, to get possession of the

land; and to reimburse himself his debt. If he take enough to

reimburse him, chancery will decree a redemption, without de-

creeing any thing to be paid ; for he has the full benefit of the

legal part of the contract: his debt is realized. So too, on the
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same ground, chancery compels the mortgagee to account for the

rents and profits of the land, whilst in his possession ;
that is, the

rents must be applied to the payment of interest, in the first place,

and then to the principal. So too, if the security be ample, chan-

cery will issue an injunction against the mortgagee in possession,

that he shall not commit waste. But if he cannot get his debt

from the rents and profits of the mortgaged premises, there being

a defective security for the debt, chancery will not prevent him
from committing waste ; but he must account with the mort-

gagor for the profits. Chancery considers the mortgagee entitled

to nothing but his debt ; and the mortgaged premises, as a secu-

rity for the debt, as well after the forfeiture, as before.

Upon the same principle it is, that chancery has always

422 decreed a redemption, upon payment of principal and II sim-

ple interest, although the contract was, to pay compound

interest. It has been said, that chancery so decrees, because a

contract to pay compound interest, is oppressive. But, surely,

there can be no injustice in such a contract, as it respects the

parties ; for the payment of compound interest is in perfect ac-

cordance with the most perfect justice ; for interest is an annual

sum ; it is a certain sum, allowed to be taken for the use of

money, for a year. If A lend to B one hundred dollars, and, at

the end of the year, receives the lawful interest, this he has a

right to receive ; and he may, without any breach of the purest

equity, lend the money so received, to the payer, or any other

man, on interest : such a transaction would be good at law, and

in equity. And if, in such a course of proceeding, say for ten

years, the borrower should pay annually, the interest, and the

interest should be loaned, and the interest of this loan should be

paid annually ; the lender, in that case, will then have received

the same sum, and no more, than if, at the end of ten years,

nothing having been paid, the creditor should demand from him
compound interest : and yet, in the last case, he could not re-

ceive it. The principle must be, that to admit a recovery would

be opposed to sound policy : for incautious men do not calculate

how fast compound interest accumulates a debt against them,

which will unexpectedly sweep their property from under their

feet. And although there is no injustice in receiving interest

annually, (nay, it is in perfect unison with the spirit of the law

that admits interest to be taken ;) if the debtor pay annually

such interest, the law admits it to be done ; or, if the creditor

insists upon his interest annually, he can compel payment, and

thus get his interest upon interest. But so many men are incon-
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siderate, as to the consequence of suffering their debts to accu-

mulate interest, when they are not called upon yearly, that

it has been deemed II dangerous to suffer the recovery of 423

compound interest; and, in this respect, the law accords

with chancery. In neither court can compound interest be re-

covered; and in neither would a contract be in force to secure

it, any further than thereby to recover the principal and simple

interest. We are here furnished with a case, where the contract

of the parties is disregarded, both in law and equity ; as far as

such contract is opposed to sound policy : and full effect is given

to it, as far as is consistent with sound policy. On the same

principle, chancery interposes to relieve against penalties. A
contract to which a penalty is annexed, so far as it respects the

enforcing of the penalty, is holden, in equity, to be against sound

policy, and of a very dangerous tendency. On what other

ground, could a contract, to which a penalty is annexed, be dis-

regarded, as far as it respects the penalty % For the contract is

express, that if such a thing is not done, the agreement to pay

the penalty shall be binding : but chancery says, such contract

shall not be binding. Courts of law would not apply the well

known maxim to the case of penalties, but suffered them to be

recovered : this drove the parties into chancery, and they

granted relief; and that in direct violation of the contract. This

was a monstrous stretch of arbitrary power, if such contract was
valid. But it was no more than perfect justice, if the contract

were invalid, so far as it respected the penalty. Chancery so

moulds the contract, as to give effect to it, so far as it is consist-

ent with policy.

To prevent the necessity of applying to chancery, a statute

has been enacted, which, although it does not reach every case,

yet it does many
; by means whereof courts of law are vested

with power to chancer down the penalty to a sum, which it is

equitable that the plaintiff should recover. The legislature

could not have done this, if the contract had been valid.

II It is not every case, where a person agrees to do a cer- 424

tain thing, or to pay a sum of money, that chancery will

relieve against as a penalty: it may be an agreement on a sum
in damages to be paid, if the thing is not done ; leaving the party

contracting, to his election, to do which he pleases. But when-

ever the sum to be forfeited is annexed, for the purpose of secur-

ing the performance of the agreement, it is a penalty, against

which chancery will relieve, unless the penalty is for so small a

54
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sum, that it cannot be supposed worthy of the interposition of

chancery.

Chancery will relieve against a bargain, where there has

been no fraud, but where both parties have been mistaken. The
seller supposed that he was selling a different thing from what
he sold ;

and the buyer bought a different thing from that which
he supposed he had bought : that is to say, when the mistake

respected something, the supposed existence of which was the

cause of the bargain: As if A should purchase of B a tract of

land, on which both supposed there was a mine of lead ; and
the object of the purchase was, to buy a mine of lead ; and had

it not been for this belief A would not have purchased the tract

of land. It was the sine qua non of his purchase, that there

should be a mine of lead on the land purchased ; and B honestly

sold the land, believing that he sold a mine of lead. But, upon

a more accurate mensuration, it was found, that the mine was
on the land of C. It is not difficult to see, that such a contract

ought not to be binding ; when neither party intended to enter

into such a contract. To use a common expression, which con-

tains a sound maxim of law, the minds of the parties did not

meet on such a contract ; therefore it was not binding. It would

never have been supposed to be binding, at law, any more than

in equity ; if courts of law would have applied an acknowl-

425 edged II maxim of law to it, and held it to have been void,

By this, it is not meant to assert, that the buyer has no

remedy ; and that he may not recover a compensation at law,

in damages ; but the remedy there, is defective ; for by such re-

covery, the contract is confirmed ; and the purchaser is obliged

to keep the thing purchased, at its worth in market, which he

never intended to have purchased ; and which would be of very

little, or no value to him : whereas the maxim would justify any

court in considering the contract as void. So, too, in conformity

to the same maxim, when a person has entered into a contract,

under a misapprehension of his rights ; chancery has relieved

against such contract. Nothing can be stronger on this point,

than the declarations of the chanceller, in a case, where a man,

being caught in bed with the wife of another man, was, for fear

of losing his life, compelled, by duress, to execute to the husband

a bond for a large sum of money
; and afterwards, when the

duress was removed, affirmed the old contract, by giving a new
bond. On a bill filed for relief against this new bond, the chan-

cellor said, that if it had appeared, that when the new bond was
executed, the obligor had supposed that he was bound, in point
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of law, to pay the first bond, he would have relieved against the

new bond: notwithstanding, it seems to be an opinion com-

monly received, that a man cannot avail himself of his ignorance

of the law, to obtain relief. It will be found, that the maxim
ignorantia legis non excusat, is very far from being of universal

application, in matters of civil concern. As in the case where
there were three brothers, A, B, and C : B, the middle brother,

died, seised in fee simple of real property: not having devised it

by will. A, the elder, and C,.'the younger brother, both claimed

the estate. That they might amicably settle their contro-

versy, they agreed to II consult D, a school-master, who lived 426

in the neighborhood
; and who, they supposed, was learned

in the law. D informed them, that there was a maxim of law,

terra ponderosa est ; and, of course, was of opinion, that the es-

tate had gone downwards to C : but as it was equitable that they

should divide it, he advised them so to do. Accordingly, by deed,

they divided the estate betwixt them. The elder brother having

found out, that by law, all the real estate of his deceased brother

belonged to him, and that he, from a misapprehension of his

rights, through ignorance of the law, had parted with his prop-

erty, applied to chancery for relief; and the conveyances were

set aside, in favor of the elder brother : and this was done in a

case where no special equity required it. When a mistake re-

specting any fact, is not such as would, if the fact had been dis-

covered, have prevented the bargain, chancery will not set aside

the contract, although the mistake may have occasioned the

giving something more than Would have been given, if the fact

had been known at the time when the contract was entered into:

for in such case, a compensation in damages would be a suffi-

cient remedy.

Certainly a court of law is not a stranger to affording an effec-

tual remedy, in cases of mistake. An action at law has been

sustained, demanding compensation for an injury arising from a

mistake in settling an account. So, too, an action for money had

and received, where money has been paid by mistake, is a com-

plete remedy for the injury accruing by mistake. There are

many cases where a contract obtained by force is not valid
; be»

cause the mind of the promisor was not voluntary in the prom-

ise. For the same reason, a contract where a mistake has inter-

vened, ought not to be considered as valid; for the mind of the

promisor was not voluntary in the contract. The difference,

in cases where mistakes have II intervened, betwixt courts
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of law and equity, is not in principle, (for both courts adopt the

same principles,) but in the application of the principles.

Contracts obtained by such force, or putting in fear, as amounts

to duress of imprisonment, or duress per minas, are void at law
;

and the reason why they are void, is, because the mind of the

promisor was not voluntary in the contract: they were entered

into, because the promisor, obligor, or covenantor, wished to avoid

what appeared to him a greater evil than to enter into the con-

tract : he did not act freely ; and for that reason, he ought not

to be bound. But courts of law will not apply the principle to

any case, where the force, or fear, which produced the contract,

falls short of duress ; whilst chancery applies it to every case

where the contract was entered into, from fear of some great

evil, if he did not so contract
;
provided the fear is well ground-

ed, or reasonable. Fear of some unlawful violence, although it

does not amount to legal duress, is a sufficient ground, in a court

of chancery, to avoid a contract. 1 P. W. 118, 639. 1 Bro. in

Can. 369. 2 Pow. Con. 160, 187, 264. 3 P. W. 298. So, con-

tracts to avoid some great evil, whether force is threatened or not,

which the person who obtained the contract had no right to in-

flict, will be rescinded in equity, although an action cannot be

sustained on such contract, in a court of law. In these cases,

where equity rescinds, it is done upon the same ground, that

a court of law treats a contract obtained by duress, as void. As,

where a gentleman paid his addresses to a young lady of great

fortune, with the connivance and approbation of the young lady's

mother, who was guardian to her. When the mother found

that her daughter's suitor was very much attached to her daugh-

ter, she informed him, that her daughter's fortune was very am-

ple ; and, if he received at her (the mother's) hands, the prin-

42S cipal, without II interest, on the rents and profits of her

daughter's estate, (since it had been in her hands as guardi-

an,) and should suffer her to retain them, as a reward for the care

which she had bestowed on her daughter's education, and the

expenses she had laid out in providing for her ;
this, in her opin-

ion, would be reasonable. But finding that he was unwilling to

agree to her proposal, she told him, that, unless he would cove-

nant never to call her to an account for the avails of her daugh-

ter's estate, that is to say, the interest of her money, and the rents

of her estate ;
she would Use her influence to prevent the marri-

age of her daughter with him. The suitor, being unwilling to

run any risk', not knowing what influence the mother might have

over the daughter, covenanted not to demand, after marriage,
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any interests, rents, or profits of the daughter's estate. The
marriage took place; tbe husband, then, applied to chancery for

relief, and chancery set aside the covenant ; because that which

he did, was done to avoid what appeared to him to be a great

evil; and what he did, was not done voluntarily, but much
against his will.

So too, when A, finding B to be embarrassed in his circum-

stances, and very hardly pressed for money, appeared to be very

friendly to B, and loaned him money repeatedly. He then told

B, that he must sell to him his real estate, for such a sum, which

was very far below the real value of the estate ;
and threatened

him, that, if he did not comply with his proposal, he would arrest

him for the money due to him. B, finding himselfthus enthrall-

ed, and, at that time, perceiving no means by which he could

extricate himself from the evils with which he was encompassed^

complied with A's proposal ; and then applied to chancery to

rescind the contract, which he made to avoid the evil of being

arrested and thrown into a jail. The court set aside the

conveyances by B to A, II on the condition that B paid A all 429

that which he owed him. These cases are mentioned as

examples of the principle that every contract, obtained by any

imposed hardship, oppression, or extortion, is not voluntarily

made, and, being entered into reluctantly, is void ; for such con-

tract is made to avoid some pressing evil, and falls within the-

maxim, and will be set aside in chancery, upon the terms of re-^

storing what is honestly due.

The contracts of lunatics, idiots, and persons non compotes

mentis, are void at law. Whether the lunatic can avoid such

his contract, himself, by reason of a maxim, that a man may not

stultify himself, or not, is not a subject of the present inquiry;

for, whether it belongs to him, or his representative, after his

decease, to avail himself of the lunacy, whenever it is done, the

contract, bond, or other deed, is considered as void at law. But
feebleness of intellect, which has fallen short of lunacy, of idiocy,

or of constituting that character denominated non compos mentis,

has never been considered, in a court of law, as rendering a con-

tract void. The maxim, which is acknowledged to be the gov-

erning principle, is this : that, when there is a want of intellect

in any person, there can be no contract entered into by such per-

son, as will be binding upon him. Chancery has extended the

application of this maxim beyond what has ever been done by a

court of law : as, where a tutor to a young gentleman of weak
understanding, procured from him a voluntary bond for one
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thousand pounds, chancery set it aside. It is in vain to say, that

the ground on which chancery proceeded, was, that such conduct

was a fraud, and breach of trust. Admitting this to be so, it does

not alter the case ; for that which made it a fraud in the tutor,

wasj the slender capacity of the young gentleman. If his under-

standing had not been below the common level, a court of

430 chancery would not have interfered, to set aside a tl bond of

a thousand pounds, given by a pupil, when that pupil was
sui juris, and the son of a nobleman, as was the case. The
weakness of the intellect was a sine qua non of the decree. In

such case, a court of law would have sustained an action on the

bond. The difference in this case, is not because the principles

of law in both courts are not the same; but because a court of

law refuses to apply acknowledged principles to such a case,

whilst a court of chancery gives full effect to those principles

which it acknowledges. A court of chancery has, also, interfer-

ed to rescind an unreasonable contract, which has been obtained

of a man when intoxicated, when that intoxication has been

procured by the person who obtained the bargain. If the same
bargain had been obtained without force, fear, or fraud, of a man
in his right mind, it would not be set aside in chancery. The
state of mind that he was in, in consequence of intoxication, was
the reason why an unreasonable bargain was obtained of him.

A court of law has not extended the maxim thus far. We find

no case where a court of chancery has rescinded a contract, on

the ground that the promisor was intoxicated, unless he was
drawn into that state by the practice of the promisee, &c. Neith*

er do we find any case where relief has been denied, when ad-

vantage has been taken of a man destitute of the regular exercise

of his understanding, by reason of intoxication, although the

bargainee had no hand in bringing him into a state of intoxica-

tion. Nothing can be more clear than this ; that when a man is

intoxicated, he is, in a great measure, deprived of his reason,

and always of the regular exercise of it. Why, then, should a

man be bound by a contract unreasonable and ruinous to him,

which he entered into when destitute of his reason? If the reg-

ular exercise of intellect be necessary to give efficacy to a con-

tract ; then a contract, unreasonable in itself, entered into by

431 a person when intoxicated, II ought to be considered as void,

both at law and in equity. It would not be proper, indeed,

to treat a drunken man as a person privileged to rescind his con-

tracts, at pleasure, as an infant may. It would be sufficient to

restrain his power to set aside his contracts, to those only which
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are unreasonable. It may be objected, that our law does not

permit intoxication to furnish any excuse for a man's conduct

;

for, if a man should do that act, which would be murder, if done

by a person in possession of his right mind; it also would be

murder, if committed by a person deprived of his reason by intox-

ication, and he will be punished as a murderer. This, indeed,

is so ; and yet there is no person who does not perceive that he

may be as devoid of reason as a lunatic : yet all men concur in

the opinion, that a lunatic ought not to be put to death in such a

case, because he was destitute of reason. We shudder at the

idea of putting such a man to death, who is, in our opinion, in-

capable of committing a crime ; and yet we concur in the opin-

ion, that when a man who is intoxicated, so conducts, although

utterly destitute of reason, that he ought to be put to death. It

is sometimes said, that a man brought upon himself his want of

reason ; and, therefore, it was occasioned by his own fault ; and,

upon that account, it ought not to be any excuse for him. But

this is not the reason why the lunatic is excused from punish-

ment, and the drunken man put to death ; for we will suppose

that a man, by a course of intoxication, had become an idiot, or

a madman, and never since had been intoxicated ; aud such a

man had done the deed that would have been murder, if perpe-

trated by a man in his right mind
;
yet it.would be no crime in

this madman, and yet he was the guilty cause of his want of

understanding. He would be no more considered as deserving

of death, than the person who had become a madman by the

visitation of God. The reason why the person If intoxicated 43$

should be treated as a murderer, is a reason of policy ; for if

it were not so, it would open a door for the exercise of the most

diabolical malice, under the pretence of a feigned intoxication,

Nay, it would lead to actual intoxication, that the most malignant

passions of the human heart might be gratified with impunity.

No other course could be taken, with safety to the lives of men,

Unless intoxication itself should be punished as a capital offence.

But what has this to do with civil concerns? What policy re-

quires that any man should derive to himself an unconscientious

gain, by taking advantage of a man who is disqualified, though

it be by his own act, from taking a proper care of his business'?

The law has not employed any man to inflict punishment on his

neighbor for his intemperance
; nor is it necessary that any man

should make a bargain with one deprived of his reason by intem-

perance. The commonwealth has no interest in it : no policy

requires it : and when that is the case, there is no reason that a
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man should be bound by a ruinous contract, who was deprived

of his understanding, when he entered into it, whether it was
occasioned by intoxication, or any other cause. It seems to me,

that such contract, so obtained, would be void, both at law and

in equity: and although it should happen, in this case, as it has

in many others, that a court of law should stop short in granting

the relief that the maxims of law would warrant; yet, I appre-

hend, that a court of chancery would set aside such contract, on

the condition that the applicant repay all that he has received.

Some contracts, obtained by fraud, are utterly void at law.

Others are not void : yet an action may be sustained at law, on

account of the fraud practised in obtaining them, and damages
will be recovered to the extent of the injury suffered. Some

contracts, obtained by fraud, chancery does not relieve

433 against, considering the remedy at || law, for damages for

the fraud, an adequate remedy ; whilst other contracts, so

obtained, will be rescinded in chancery, on account of the fraud

;

or an action at law will be sustained, to recover damage for the

fraud. That we may discover on what ground chancery exer-

cises this power, it will be necessary to take some notice of the

several classes of cases which have been mentioned. Before I

do this, I will observe, that I shall treat this subject as if the

maxim, caveat emptor, as it respects the purchase of land, does

not apply in its full force in this country, whatever good sense

there may be in the maxim itself. If A purchases a farm, in a

well settled, cultivated country, where the purchaser has a fair

opportunity to examine the quality of the land ; the case is very

different from the purchase of a large tract of land, in a wild,

uncultivated country, where millions of acres are brought to

market, which it is not supposed the purchaser has ever seen.

If, in the latter case, the seller should falsely affirm concerning

the land, that it was interval bottom land, when he knew that it

was a ledge of rocks, lying on an inaccessible mountain : I en-

tertain no doubt, that, for this fraud, an action at law ought to

be maintained, as much as if a false representation had been

made respecting personal property.

Contracts, obtained by a fraud, which respects the execution

of the contract, are void in law. Thus, if A, by fraud, procures

B to enter into a contract entirely different from that which he

supposed he entered into ; this would be a void contract, and

treated as such in a court of law. Suppose the case to be, that

B, by contract, was to execute a note to A for five dollars
;
and

it so happens that B is blind. A draws a note for fifty dollars,
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and reads it to B, as being for five dollars. B, placing confi-

dence in the integrity of A, executes the note. II This note

is void at law, against which B can always, with the proof

of these facts, make a good defence ; so that there is no necessity

of applying to -chancery, unless it is to procure a delivery of the

note, for fear it may rise up against B, after the witnesses to

these facts are dead.

Contracts, where the fraud is in the consideration, are not

considered as void at law. Neither does chancery ordinarily in-

terfere, if the contract relates to a personal concern, but leaves

the person defrauded, to his remedy at law, for a compensation

in damages, on the ground that this is an adequate remedy. If

the contract relates to real property, chancery will rescind it, on

the usual terms of restoring what has been received. The
maxim is, if a man enters into a contract, to which he did not

voluntarily consent, he ought not to be bound by it • and. as-

suredly, no man ever consented to be defrauded. The force of

this maxim is admitted, in its full extent, in a court of law, when

the fraud is in the execution of the contract. The reason why
he is not bound by it, is, that he never agreed to such a con-

tract ; and why it should be considered as a binding contract,

when the fraud is in the consideration, it is difficult to discover.

It is true, in the first case, he supposed that he was executing

one contract, whilst he was executing a different one. In the

last case, he was executing just such a contract as he supposed

he was executing : but he no more voluntarily agreed to this

contract, being defrauded as to the consideration, than he did to

the other ; and chancery s© considers it, and treats it as void, by

rescinding it. Chancery differs not in principle, in these cases,

from a court of law ; but extends the principle to all cases within

its reach.

I think it very questionable, whether courts of law pro-

ceed upon a correct ground, when they recompense II the 435

person defrauded, in a suit in damages. I apprehend, the

true ground would be, to treat, the contract as void. The conse-

quences which follow, from the rule adopted, show, that justice

is not done to the person defrauded. For instance ; A, by fraud-

ulent affirmations, sells to B a horse, and takes from him one

hundred and fifty dollars, as the price of the horse ; which

would have been a fair price, if the horse had been a sound one :

but he was defective : but of some value : he was worth fifty

dollars, as a draught horse, in a team, but of no value as a sad-

55
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die horse, for which purpose only B purchased him. B had no

use for a team horse ; or if he had, he was supplied. B sues A
for the fraud ; and, on the ground that the contract was valid,

and that the property of the horse vested in B, the recovery is,

the difference betwixt, the value of the horse, and the money
paid

; viz. one hundred dollars. And thus, B is obliged to pur-

chase a horse at the price of fifty dollars, which he did not want.

Suppose B did not pay the one hundred and fifty dollars, but

gave his note. On the ground that the note is valid, A will re-

cover of him the sum of one hundred and fifty dollars, and he is

recompensed, in an action for the fraud, in the sum of one hun-

dred dollars in damages, and a horse such as he never intended

to purchase, at the expense of two suits. Whereas, if the whole

contract was considered as void, because B had never voluntarily

consented to such contract ; then, in the first case, B would have

nothing to do, but to tender to A his horse, and then receive his

one hundred and fifty dollars : and in the last case to tender to

A his horse, and if A should sue him on the note, to defeat the

recovery, by pleading non assumpsit, and giving the fraud in

evidence; or pleading specially- the fraud. In both of which
cases, B would be restored to the situation he was in, at the time

he was defrauded, and A also. It is difficult to see why B
436 is not entitled to II this ; and why he should be burdened

with property, that he did not wan% and for which he

never meant to contract ; and why A should be admitted to put

off his property to B, at a full price, when B had no need of it,

merely because A had defrauded B. Nothing Can be more rea-

sonable, than that the whole contract should be annulled, and

the parties placed in the same state in which they were before

any fraud had been practised. So, too, in the case where A
made use of his superior skill, .to impose upon the ignorance of

B, in the contract where A sold to B a horse, and B engaged to

give to A therefor, as much rye, as would arise, by giving two

kernels of rye for the first nail in the horse's shoe, and four ker-

nels for the second, and eight kernels for the third
;
and thus, in

this manner, to continue to double at each nail in the shoes,

which amounted to thirty-six nails. On this contract, A sues B
for not paying the rye : the court, instead of treating this con-

tract as void, sustained an action thereon, but did not- suffer the

plaintiff to recover according to the contract, although the con-

tract was an express one ; but directed the jury to give to A the

value of the horse. It is manifest, that this course defeated the

intention of both parties : for A never meant to sell his horse for
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eight pounds ;
which was the value set upon the horse, by the

verdict of the jury : neither did 13 expect to give eight pounds.

It is not probable, that he supposed the horse would cost him

more than a bushel of rye. If this contract, thus obtained, by

a species of fraud, had been considere A as void, nothing could

have been recovered ; and A would have been again entitled to

his horse.

In those cases where a swindler obtains property under the

semblance of a contract, by false tokens, and the like, the con-

tract is treated as void at law ;
and property so obtained,

does not, as betwixt the person defrauded II
and the swin- 437

dler, vest in the latter, any more than if it was stolen. The
original owner may, of course, maintain trespass against the

swindler, as if there had never been any contract betwixt them

:

for the fraud blots out of existence the bailment, and places every

thing on the same footing, as if there had never been any agree-

ment whatever. It is plain, that the doctrine of the efficacy of

fraud, to vacate a contract, is recognized by the courts of law, in

many cases ; and the difference between equity and law does

not consist in the principles respecting the nature of fraud ; but

in this: that courts of law do not apply those principles to all

cases within their reach, whilst courts of chancery do apply

them to all such cases, provided they are within their jurisdic-

tion.

It has long been an established rule in chancery, to rescind

contracts entered into for the purpose of defrauding third per-

sons. They have been viewed in equity, so utterly void, that

they could not be ratified by any subsequent agreement. As,

where A being about to marry B ; C, the father of A, and D, the

father of B, made proposals to each other, respecting what they

would settle upon their children. D made a proposal to C, that

if he would give his son a bond for five thousand pounds, that

he, D, would also give his bond to C's son, for five thousand

pounds. C hesitated, respecting complying with the proposal of

D : at length, to remove all difficulties out of the way, and to

satisfy D, A, with the advice of B, entered into a secret agree-

mant with C, to give him a bond of fifteen hundred pounds, if

he would comply with the proposals of D. This was kept a

secret from D : C complied with D's proposals ; the settlements

were made, and A gave to C his bond for fifteen hundred pounds.

After marriage, A filed his bill in chancery, to be relieved against

the bond which he gave to his father : not that he or his wife

were imposed upon
;
but II because D, at third person, was im-
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posed upon. The court decreed, that the bond should be given

up. If this proceeding was correct in point of principle, in a

court of chancery, it would have been correct in a court of law,

to have refused a recovery on such bond. But no such opinion

seems to have been formerly entertained, that it was possible to

relieve against such frauds, only in chancery. By a late decis-

ion in Term Reports, we find a court of law extending the rem-

edy to such case, without difficulty. Where an insolvent debtor,

upon an agreement of his creditors, to take his property and di-

vide it among them, equally, according to their debts, and to

discharge him, provided all his creditors would agree so to do:

one of the creditors, taking advantage of the debtor's situation,

would not come into the agreement, unless the debtor would

give his note of hand, for a certain sum, over and above his av-

erage with the other creditors. This was done, and kept secret

from the other creditors ; the agreement between the insolvent

debtor and the creditors was carried into execution. After a

lapse of a little time, the promisee in the notes- so given by the

insolvent debtor, brought his suit at law, upon said notes, and

the debtor avoided them, by reason of the fraud : not because

any fraud was practised on him ; but on account of the imposition

on the other creditors. So that I presume it may be laid down,

that contracts entered into, by means of which, third persons are

imposed upon, are void at law, as well as in equity.

Under the head of fraud, chancery exercises an extensive

power, in rescinding contracts which are unreasonable, where no

actual fraud can be proved from misrepresentation : as where

there is a concealment of facts, which in good conscience, ought

to have been disclosed. As, when A devised his estate to B,

when C was his heir : the will was defective : this was

439 known to B, but not known to C. |] The devisee prevailed

upon the heir, for one hundred guineas, to release his interest

in the estate. The heir, discovering the defect in the will, ap-

plied for relief; and the court set aside the release, upon the con-

dition of the re-payment of the one hundred guineas. There

was, in this case, no equity in favor of the heir, only what arose

from a naked, legal right: yet the concealment of this right from

the heir, was holden to be a fraud. 1 P. Wms. 239.

A concealment of a doubtful account of a ship at sea being in

dangerous circumstances, by the insured, was such a fraud, as

that the policy was ordered to be delivered up. In this case, the

policy would have been, by the mercantile law, void in a court

of law, if a suit had been brought upon it. The application was,
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as might be in other cases when a contract is void, for the deliv-

ery up of the evidence of the claim. 2 P. Wms. 169. The bar-

gain itself will prove, in some cases, that an undue advantage

has been taken. This may appear from the manifest inadequa-

cy of the price. The inequality may be so great, that it is im-

possible not to see that the situation of promisor, obligor, cove-

nantor, or grantor, as the case may be, was such, that no man
could fairly have obtained such a bargain. Whether it proves

that the bargainor was deprived of his reason by the visitation

of God, by intoxication, or that some actual unknown fraud was
practised upon him, or, laboring under some sore oppression, he

made it, is not material ; for whatever it might be, it must have

been a fraud to have obtained such a bargain. 1 Bro. in Can. 9.

2 Bro. in Can. 175.

It is no uncommon thing, when application is made to chan-

cery for a discovery, by appealing to the conscience of an antag-

onist, to pray also for relief; and, if relief is granted, it is upon

the well known principles which govern in chancery, of do-

ing perfect justice between the II parties. If A should apply 440

to chancery, charging B with having obtained from him an

usurious contract, praying for a discovery, under oath, and for

relief; and, upon the discovery, it appears to be usurious
;
chan-

cery does not decree in such a manner that the creditor loses his

whole debt ; which would have been the case at law, if the usu-

ry had been pleaded and proved. But the decree in chancery

operates upon nothing but the surplus of legal interest. As to

this, the applicant will be relieved, on paying the principal and
legal interest : what is more than that, is viewed, in equity, as

unlawful interest. If the whole contract was relieved against,

this would be to inflict a penalty on the defendant ; which is

never done in chancery. Neither would a court of chancery, in

such a case, compel a discovery merely, which
r if used in a court

of law, a penalty would be inflicted by the court. And, also
T

when an application is made to chancery for relief, and the ap-

plicant in such case is entitled, for the injury which he has re-

ceived, to a penalty; he must waive his claim to the penalty, or

chancery will not grant relief. Neither will chancery compel a

discovery, where such discovery will subject to punishment: as

in the case of usury ; if the application is for the purpose of dis-

covering whether usury is contained in a contract or security,

chancery will compel a discovery ; for no punishment is the con-

sequence of reserving more than legal interest. But if a bill is

filed to discover whether more than legal interest has been taken.
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chancery will not compel a discovery ; for, receiving unlawful

interest is an offence which will subject the person who is guilty

of it to a severe penalty.

Formerly, when a sale was made of goods, at a most exorbi-

tant price, to assist the buyer to raise money by a sale of the

goods; (whatever may be thought of such conduct now,

441 that is to say, whether it is usurious or not ;) II the time was,

when, if it was not connected with a loan of some sort, it was
holden that it was not usury, and the application was in chan-

cery : for it was deemed a fraud to take such an unrighteous

advantage of the necessitous circumstances of the buyer: As
where A applied to B, to borrow a sum of him ; B refused to lend

him any money
;
but offered to sell him sundry pipes of wine on

credit, at the price of two hundred pounds per pipe. The mar-

ket price, for cash in hand, was one hundred pounds per pipe.

To this proposal A agreed ; and purchased sundry pipes, and

sold them at the market price, and raised the money for which
he was at that time pressed. This conduct was holden in chan-

cery to be a fraud, and the contract rescinded ; and A was order-

ed to pay to B the sum for which the wine was sold. See a case,

1 Bro. in Can. 149, of the same kind.

Equity has often rescinded unequal bargains, on account of

the relative situation of the parties : As where such bargains

have been obtained by parents from their children, by guardians,

from those who were recently their wards ; it being deemed
fraudulent, that they should avail themselves of the influence

which their situation had afforded them, to obtain unreasonable

bargains from them. So too, it is holden to be a fraud, to take

advantage of the necessitous situation of a person, and draw him
into an unequal bargain ; for which chancery will rescind a con-

tract on the usual terms. 1 Vein. 237. Ca. Temp. Tal. 111.

A contract with sailors has been rescinded, where the consid-

eration that they were an inexperienced, incautious race of men,

had great weight. 1 Wils. 229. The chancellor observed, that

there were not a more unthinking sort of people than common
sailors. Their character, as sailors, was taken into consicle-

442 ration ; and chancery exercised II this power of rescinding

such contracts, on the principle, that, where there was not

the utmost fairness, in a contract with such characters, it was a

fraud, sufficient to rescind the contract ; when it would not have

been sufficient, where that peculiarity of character belonging to

sailors, did not exist.
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Of the Principles which Govern in Decreeing the Fulfilment

of a Trust.

A person who is trustee for another, is compellable in chan-

cery to execute that trust. However liable he may be in many
cases to respond in damages, yet, if he is a trustee, he will be

compelled to fulfil the trust, as well in personal concerns, as in

real. Thus, where lands are devised for the payment of debts
;

if any person is appointed by devisor to sell, and he accepts the

trust, he is compellable to sell ; for he is a trustee for the credi-

tors. If the person appointed to sell, refuses to accept the trust,

or if no person is appointed, chancery appoints some person who
will undertake the business.

Chancery will direct an equity of redemption to be sold ; for,

in equity, the owner is considered as a trustee for creditors. So

too, the heir to, or devisee of, real property, is bound to pay judg-

ment and specialty creditors of their ancestor or testator their

debts, if they have assets, if it is demanded of them ; but are not

bound to pay simple contract creditors. If, then, those creditors

whom they are bound to pay, do not demand of them their debts,

but recover from the executor their demands ; the creditors by
simple contract, may be defeated of their due, by this means at

law. But, in equity, the heir or devisee, is considered as a trustee

for them, to the amount they were liable to judgment and specialty

creditors, if they have assets to that amount : and the heir is

also a trustee for legatees, whilst the devisee is li not, provid- 444

ed his devise was specific. If the legacies are charged upon

the land, he is also a trustee for the legatees.

If the specialty creditors come upon the heir, as they may, if

they choose so to do, when the personal fund is sufficient to pay
all the claims, the executor is trustee for the heir, to the amount
which he had paid to the specialty creditors. Under these seve-

ral cases, chancery will compel a fulfilment of these trusts. If a

bond, covenant, promise, or grant is made by A to B, for the ben-

efit of C ; B has the legal title to the instrument and whatever is

conveyed by it; but C has all the beneficial interest therein.

Chancery will compel B to collect the bond, and pay it over,

according to the nature of the trust, to C. If C's character is

such, that he ought not to have the disposal of the avails of the
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bond, etc. and this was the reason why a trust was created, the

trust will be so executed, as to comport with the original inten-

tion of the obligor, grantor, &c. If an estate had been given by
A to B, in trust for C, before the statute of uses ; and since that

statute, if it be given to B, for the use of C, in trust for D ; the

person for whom it is in trust, is entitled to the beneficial inter-

est; and this trust must be executed according to the circum-

stances of the case. If it appears from the grant, or is fairly in-

ferable from the circumstances attending the case, that the grantor

intended that the estate should pass to the cestui que trust, at a

particular time ; at that time, and not before, chancery will com-

pel a conveyance to the cestui que trust. If this was not intend-

ed, but if the beneficial use which was intended were the receipt

of the rents and profits from time to time ; this beneficial interest

the cestui que trust shall have, and the trustee shall be compell-

ed to fulfil such trust. The cestui que trust is in no danger of

losing this interest, unless the trustee should convey the

445 legal II title to a bona fide purchaser; that is, to a person ig-

norant of the trust. In Connecticut, where all deeds are

recorded in the town clerk's office, in every town, and where we
hold that the record is constructive notice of a sale, there can be

no bona fide purchaser of a trust. Chancery will enforce implied

trusts, even with respect to real property, where the proof of the

trust does not depend on witnesses testifying to the terms of the

contract, but upon the proof of facts from which the inference is

satisfactorily made, that there was a trust. These facts are

proved by parol testimony : As ifA should employ B to sell land

for him ; and should, for this purpose, to enable B to convey a

title, convey the land to B ; and B having received the deed, re-

fuses to sell, but retains the deed, and claims the land : or if he

do sell, and receive the avails, and refuse to pay over the pur-

chase money to A, although parol proof is not admissible to prove

the terms of the bargain : yet facts may be proved, which de-

monstrate that a trust existed; and chancery will compel the

execution of the trust. 2 Pow. on Con. 255. Pow. on Mort. 65.

1 Vern. 356. 1 Atk. 386. 2 Atk. 150. Amb. 409. Ca. Temp.
Tab 61.

It is on the ground that executors are trustees for legatees, that

chancery compels the payment of legacies by them.

There is a class of cases, where persons are considered trus-

tees in equity, who are not so considered at law. As for instance,

A devises Blackacre to B, for the payment of his debts ; B as-

sumes the trust, sells the land, and pays all the debts
;
and finds
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in his hands, a residuum of one thousand dollars. In this case,

B has the legal title : and not being considered at law, a trustee,

he retains the money ; there being no claimant known in law,

who is entitled to it. In equity, B is considered as a trustee

of this money, for the person or persons, to whom the II land 446

would have descended, if there had been no devise of it.

Such trust, is called a resulting trust. On the same ground,

chancery considers an executor, to whom jx. valuable legacy is

given ; who has paid every debt and legacy, there being no resi-

duary legatee, and finds in his hands a surplus ; a trustee of this

surplus for those to whom the whole estate would have gone,

after payment of debts, if the testator had died intestate. At law,

the executor would have retained this surplus ; having the legal

title, and there being no person known in law, who could call it

out of his hands. This equity in favor of the heir in the first

case, and the legal representatives in the last case, is capable of

being rebutted, by parol proof: that is, parol testimony would be

admitted, to prove, that in the case of the devise of the payment

of debts, the testator had declared, that if there was any surplus,

after the payment of debts and legacies, the trustee should be

entitled to it : on this proof, chancery would not decree in favor

of the heir, but would leave the surplus in the hands of the trus-

tee. So too, in the case of the executors, the equity of the per-

sonal representatives may be rebutted. Since the introduction of

the action, for money had and received to the plaintiff's use,

which is wholly governed by the principles which prevail in a

court of chancery ; what would prevent a recovery at law, in the

cases before named, of the devisee and executor? If the princi-

ples adopted by chancery be correct, it would seem that there

ought to be a remedy at law, for a person to recover that which
belongs to him. For chancery considers such money, as the

money of one man, in the possession of another man. If the true

point of light in which this subject ought to be viewed, be, that

whoever has the legal title, also equitably owns the surplus ; then

chancery has changed the law, and adopted principles di-

ametrically opposed to law. If the reason why the person, H 447
who had the legal title, was allowed to retain the surplus in

such cases, be, that there was no appropriate remedy to enforce

an equitable claim, it would- seem that the action for money had
and received to the plaintiff's use, might be successfully used.

A fraudulent trust, that is, one made to deceive creditors or

purchasers; or a trust, which, from the nature of it, has a ten-

56 /



447 POWERS OF CHANCERY.

dency to give a person a false credit ; will never be enforced in

chancery. 2 Vera. 6S3. Principles of policy govern in this

case. A, to defraud his creditors, conveys away his estate to B,

without any consideration, other than B's engaging to let him
have the benefit of his estate, and to reconvey, when A desired

it. This is a secret trust between A and B, and fraudulent. If

A should desire B to reconvey, according to agreement, and B
refuses, and insists upon holding it against A, because it is fraud-

ulent
; chancery will not interpose in A's favor. The object of

the law is, to deter from such practices. It surely is a great res-

traint, when it is understood that the grantor is wholly in the

power of the grantee ; that no equity which there may be betwixt

him and the grantee, is such, that the grantor can have the least

benefit of it, but at the pleasure of the grantee
;
that no covenant

on the part of the grantee, lays him under any obligation to per-

form his covenant ; and that, though the grantee is particeps

criminis in this transaction, yet his title, so far as respects the

grantor, is as valid, as the fairest and most honorable conduct

could make it. If A was in possession, B could eject him, by a

title so obtained. Such cases are not governed, as has been

supposed by some persons, by the principles which govern illegal

contracts, when both parties are pari delecto. The law there,

never assists either party ; but in this case, as full assistance is

given to the fraudulent grantee, against the fraudulent grantor,

as could be given to the most honest grantee, against his

grantor.

448 ||
CHAPTER IV.

Of the Power of Chancery to compel Partition among Joint

Tenants. Of Relieving against Lapse of Time. Of grant-

ing Injunctions ; and in what Cases. Of the Power to cor-

rect Mistakes in Instruments. Of the Power to Appoint

Guardians, and to Remove them.

Chancery, also, exercises the power of compelling joint, ten-

ants, tenants in common, and coparceners, to make partition in

severalty. The ground, on which chancery assumed the power,

was probably this ; that, in some cases, the legal remedy was

not adeauate ; for one tenant would have the possession of the
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title deeds ; in which case, the other would have no remedy at

law, to compel the production of them, which power chancery-

possesses.

Chancery will relieve against the lapse of time, where acci-

dent or misfortune has prevented the punctual fulfilment of a

contract, or performance of a duty imposed by order of court.

This relief is never granted, but on condition of the most com-

plete justice being rendered by the applicant; and not even on

these terms, if there were great danger that negligence would

be too much encouraged thereby.

When a controversy cannot be settled at law, but by a multi-

plicity of suits, chancery has interfered. Though it cannot be

said, that there is not a legal remedy, appropriate to each suit

;

yet, the remedy at law is not adequate : for the number of suits

to be brought, to settle the controversy, would be so numer-

ous, that the expenses I! of the suits, would ruin the parties. 449

Pr. in Can. 261. 1 Vern. 28, 266, 308. 2 Pow. on Con. 217.

1 Vern. 189.

Chancery exercises the power of granting injunctions, in a

variety of cases. In all cases where an action at law will lie,

for waste, chancery will grant this specific remedy, by enjoining

the tenant not to.commit waste. There also are cases, where

chancery enjoins against the commission of waste, although

there is no remedy at law. The same course has been taken

by courts of law, respecting the remedy for waste, as in cases of

contracts : they have not extended the remedy to cases where
the principles, on which they allow the remedy, would have
warranted them to extend it to all those cases, Avhere chancery

enjoins against waste. A court of law will not sustain an ac-

tion by the remainder-man, or reversioner, if any other estate

intervenes, betwixt the remainder and the particular estate. As,

where an estate is given to A for years, with remainder to B for

life, remainder in fee to C ; in this case, A, the tenant, commits
waste : C, the remainder-man, cannot sustain an action at law
against A; there being between his estate and A's the interven-

ing estate of B, for life. In this doctrine, there might be some
reason, if B was entitled to an action ; but he is not : no person

but the owner of the inheritance can sustain this action. Of
course, A may commit as much waste as he chooses to commit,
and there is no remedy at law for C ; and the only reason given
is, that the freehold was not in him, but in B, who had a life

estate therein. It is difficult to understand, why such a course

of decisions should have taken place. The law, both common
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and statute, gives this action of waste, to the owner of the inher-

itance : and that, in all cases, where the waste is committed.

In the case put, the inheritance belonged to C ; and it was
•150 that which was injured. II Upon principle, then, C would

be entitled to an action at law. This principle is carried

into effect by chancery, although the courts of law stop short,

A court of chancery applies the principle in such case, and accor-

dingly will enjoin A, the tenant for years, not to commit waste.

So, too, where there is a tenant for years, or life, with a contin-

gent remainder in fee, no action at law lies for the remainder-

man. In this case it is said, that the inheritance is not vested

in the remainder-man, but in abeyance. Suppose it is not : who
will probably be injured? Is it not the contingent remainder-

man? And, although there is no certainty that he would ever

be entitled to damages, (for, perhaps the remainder will never

vest, and this may be a good reason for not maintaining an ac-

tion at law,) yet, upon the principle of preserving the inheritance

from being injured, the acknowledged principle in cases of waste,

a court of chancery will enjoin the tenant not to commit waste,

on the application of the contingent remainder-man, or his pro-

shein anil. No action lies at law, against the person who has

the legal title, as in the case of a trustee for another person

:

yet it is apparent, that a remedy ought to be applied in such a

case, to preserve the inheritance unhurt, for the benefit of the

cestui que trust : and a court of chancery, in the exercise of

their power over trustees, will enjoin such trustee not to commit

waste. 2 Show. 69. 1 Ek. Abr. 222. Lord Ray. 83. 3 Atk. 94,

702. 3 Term, 450. It is said, this is a case where the law

affords no remedy. Perhaps this proposition may be found too

broad. A technical difficulty may prevent an action of waste

lying against the person who has the legal title ; but, where

such trustee commits waste upon that estate, to the profits and

avails of which another is entitled in equity, it is plain, that the

equitable rights of the cestui que trust are injured by a breach

of trust in the trustee ; and at this time, we may venture

451 upon II the proposition, that for an injury done to an equita-

ble right, an action at law may be maintained, and dam-

ages recovered.

When a lease for life is made with these words, " without im-

peachment of waste" it is understood that such tenant is not lia-

ble for waste ; so that an action at law cannot be maintained, in

any case where there is that provision. But chancery has inter-

fered, by granting an injunction in such cases, where the waste
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was wanton and malicious. As, where a tenant for life, without

impeachment of waste, of a valuable mansion-house, began to

strip the house of -large quantities of lead, and of the weights

and ornaments belonging to the house. So, too, where the ave-

nue to a beautiful seat was ornamented, for fifty rods, with trees

of the forest ; and the tenant for life was about cutting them

down, out of malice, being in controversy with*the owner in fee :

chancery has supposed that the words " without impeachment of

waste" oiiffht not to be construed to extend to such cases as those

just mentioned : for such waste could never have been contem-

plated by the parties. No person can be supposed to have in-

tended to give a license to commit such waste. 2 Show. 169.

2 Vera. 738. 2 Salk. 216. 1 Salk. 161. Amb. 107. 2 Bro. in

Can. 89. Chancery grants injunctions to stay proceedings in a

court of law, on such contracts as chancery rescinds, and courts

of law sustain suits. This is done before a suit is commenced,

and after ; and even after verdict, judgment, and execution

granted. 1 Vein. 229, 487. 2 Vera. 71. This is done under a

penalty, which penalty is recoverable only in chancery.

It often happens that suits are brought at law, and the defend-

ant applies to chancery for an injunction. Whether it can be

granted, depends upon the truth of what is alleged in the

bill. In such case, a temporary injunction II to stay proceed- 452

ings is granted ; and, if the bill is found to be true, the

injunction is made perpetual. If it is found not true, the injunc-

tion is dissolved. If the suit is not commenced, the injunction

goes against the party. If the suit is commenced, then it goes

against the party and the court, until the execution is issued. If

the execution has issued, it goes against the pjirty, and the offi-

cer in whose hands the execution is for collection, to prevent a

levy. If the execution has been levied, and the money is in the

hands of the officer, the injunction goes against such officer, to

prevent his paying it over. If the money has been paid over,

an injunction cannot issue.

We are told that chancery will correct mistakes in instru-

ments, if different words are used in the instrument, from what
was intended by the parties : but if the scrivener used the words
which they intended that he should use, that chancery will give

no relief ; although the words have a different import at law
from that which the parties supposed they had. Such a dis-

tinction appears more like inflicting a penalty upon one of the

parties, for not understanding the legal import of the words used,

than a regard to equity.
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Courts of chancery, in England, have the power of appointing

guardians ; a power which they exercise only in those cases

where no guardian has been appointed. This power grew out

of the royal prerogative. The king, as parens patricc, has the

care of all the minors in the kingdom. This care is, by him,

delegated to the chancellor, who is paramount guardian to all

minors. The chancellor, also, exercises the power of removing

improper guardians, and appointing others. Even a testamentary

guardian is liable to be removed.

The court of chancery, in the exercise of their power

453 over minors, where they are wards of guardians appointed II

by that court, will forbid the marriage of such ward with

any particular person ; and this the court does, on suspicion that

the ward is about to marry, to his or her disparagement.

Chancery, also, in the exercise of its care for minors, will pre-

vent them from rescinding contracts made by them, which prove

to be very beneficial to the minor.

Chancery will not only compel a trustee to fulfil his duty, by

executing a trust ; but will remove him, if he be an improper

person to execute his trust, by reason of lunacy, intemperance, or

a profligate life, which is often the case with executors and ad-

ministrators. So, too, chancery will compel a trustee, in some
cases, to give bond for the faithful discharge of his trust, as in

the case of an executor. A statute compels an administrator to

give such bond. In Connecticut, a statute requires an executor

also to give such bond.



ESSAYS,
ON THE LEGAL IMPORT OF THE TERMS

HEIRS, HEIRS OF THE BODY, ISSUES, &c

IN SEVERAL INSTRUMENTS OF CONVEYANCE, &C.

I.

Of the Operation of the Terms, "Heirs," and "Heirs of the
Body," in a Will, or other Instrument of Conveyance.

The general rule is, that those terms do not denote any par-

ticular person, to take by way of description, as devisee, grantee,

or donee. Neither does any estate, by the use of those terms,

vest in any person in character of heir ; but only in the person of

him who is named in the instrument of conveyance, who takes

by purchase. But the heirs there named, do not take as pur-

chasers. They are words merely descriptive of the quantity of

the estate given : As if an estate is devised to A, and his heirs,

for ever ;
in this case, A alone takes the estate as a purchaser

;

and the terms, his heirsfor ever, denote what estate is limited

by the devisee to A, viz. a fee-simple, wholly in his power to

alien or dispose of, as he pleases ; and is, upon his death, des-

cendible to his heirs in general. If it be devised to A, and the

heirs of his body, this denotes the estate to be an estate tail, des-

cendible to no other heirs but to those of his body. They serve,

then, not as a designation of any person who is to take the

estate ; II but only as descriptive of the quantity of the estate 456

taken by the devisee. See the case of Brett and Rigden,

Plow. 343 ; where there was a devise to a man and his heirs.

The devisee died in the life time of the devisor; and the heir of

the devisee could not take : for the word heirs, was not named
as a word of purchase, but only to express what estate the devi-

see should take. The heirs, therefore, are named only to convey

the land in fee, and not to make any purchaser other than the

first devisee. So essentially necessary is the word heirs, that no

estate of inheritance, either in fee-simple or fee-tail, can, by deed,

be conveyed without it; but it has, we shall see, in the pursuit

of this subject, been very frequently dispensed with in devises.
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We find a rule laid down in Shelley's case, 1 Rep. 93, that in

any instrument, if a freehold be limited to the ancestor for life,

and the inheritance to his heirs, either mediately or immediately,

the first taker takes the whole estate. If it be limited to the

heirs of his body, he takes a fee-tail : if to his heirs, he takes a

fee-simple. Wherever, therefore, we find an estate given to one

for life, and to his heirs, or to the heirs of his body, and there is

nothing more in the case ; the first taker invariably takes a fee-

simple in the former case, and a fee-tail in the latter : and this

as well in a devise, as in any other instrument of conveyance.

This is allowed, on all hands, to be an incontrovertible position.

See Perm and Blake, reported in 4 Bur. 2579.

Thus far the rule in Shelley's case has prevailed, without con-

tradiction
;
notwithstanding that it was founded upon reasons of

feudal policy, which have long since ceased. However, in devi-

ses, the rule in Shelley's case has been frequently broken in

upon ; for it is an axiom of the English law, that wills are to be

construed according to the intention of the testator, if that

457 intention be II manifestly clear and consistent with the rules

of law. In the application of the rule, there has been a very

great difference of opinion among the most distinguished lawyers

of the English nation : the consequence of which is, that the

cases on this subject are not reconcileable ; for, whilst it is con-

tended by some, that if, upon the whole will, taken together, there

appear a manifest intention to give an estate for life only, the first

taker shall take no greater estate than an estate for life. On the

other hand it is contended, that, so long as the testator has used

technical expressions, to which the law has affixed a determi-

nate meaning, the law will not suffer their sense to be prevented:

and, in such case, the intention of the testator, be that intention

what it may, is controlled by the superior force of those techni-

cal expressions ; for, say they, the intention of the testator, al-

though manifestly clear, is not consistent with the rules of law.

If the former sense of the axiom be just, I cannot conceive that

any case can arise upon a will, where there is a devise to one for

life, in which he can take any greater estate. The intention of

the testator, in such case, is as clear as it can be made by the

most perspicuous language ; for he has limited a life estate to

the devisee expressly. But this, of itself, is not contended by

any English lawyer, to be sufficient evidence of intention to give

no greater estate than an estate for life, when an estate is thus

given to one and his heirs. But it is agreed on all hands, that

where an estate is given to one for life, and to his heirs, that the
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first taker has an estate in fee ;
and the terms, for his life, signi-

fy nothing. Still it is contended by some, that, if there are other

expressions in the will, indicative of an intention to convey only

an estate for life ; in such case, no greater estate is given. They
ground themselves, I apprehend, upon this : that, although

the natural import I! of the words, to one for life, and to his 4.58

heirs, would have been to give to the devisee an estate for

life only
;
yet, since the doctrine before mentioned had been es-

tablished in Shelley's case, and the legal sense of these terms was
universally understood, to give them any other than the legal

technical construction, would, most probably, thwart the intention

of the testator ; for the presumption, in such case, is, that the de-

visor used them in their well known and established sense. To
construe such devise to be a fee, then, would probably fulfil the

intention of the testator, the great thing to be observed in the

construction of wills. But they maintain, that, whenever it ap-

pears in the will, by any other language there used, that the

testator did not attach to those technical expressions their legal

technical sense ; the presumption of their being so used, is rebut-

ted and removed out of the way ; their natural import is restored,

and they shall be construed to convey nothing more than an

estate for life.

With them it is a maxim, " once fix the intention, and the law

decides upon it without ambiguity ; and that, as to the modes of

expression, the law had established none for wills. The testator

might use such as pleased him ;
the law would supply, or would

construe, entirely to fulfil his intention." As to the restrictive

clause in the maxim, which requires that the testator's intention

should be consistent with the rules of law, they urge, that this is

not applicable to the construction of any words used by the tes-

tator ; and that the opinion, that technical expressions must be

construed according to the meaning affixed to them by law, al-

though it manifestly appears that they were not used according

to that meaning, is a mistaken opinion ; although they admit,

that when he used those expressions, and there is nothing ex-

planatory of a contrary intention, they should be understood in

their legal sense. They urge, that this restrictive clause is

only applicable II to the nature of the estate. If the testator 459

should undertake to convey an estate such as the law forbids,

his-intention cannot be complied with : as where the testator

undertakes to create a perpetuity, or to make a chattel descend to

heirs ; for this would be empowering persons to vary the rule of

57
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property which the law has established. This, therefore, arises

from the want of power in the testator. It is what he cannot do
by any words whatever

;
but there is no want of power in a tes-

tator to devise an estate for life to one, with a limitation of a fee

to another. And, upon this ground, they contend, that sundry
cases may be found, in which the term heirs, not only in a will,

but in a deed, where not so great indulgence is allowed to the in-

tention of the testator, has been taken as a word of purchase:

and as a leading authority, they cite Archer's case, 1 Rep. 66

:

which was a limitation in a devise to A for life, and to the next

heir male of the body of A, and the heirs male of such next heir

male ; and it was determined that A took an estate for life, only,

and the heir male a remainder in tail, vesting in him by pur-

chase, and this from the manifest intent of the testator, that it

should be so. To the same purpose is the case of Clerk and Day,

Cro. Eliz. 313. For although the phrase heirs male, was suffi-

cient to give an estate tail, as appears from a great variety of au-

thorities ; and such limitation to A for life, and to his heir, would

have given an estate tail in A : yet, notwithstanding, by using

the phrase next heir male, and the superadded words of limita-

tion, his heirs male, it was manifest that he used the phrase, next

heir male, as descriptio persona, who should take an estate tail

;

and if so, A could have no greater estate than an estate for life.

To the same purpose is the case of Luddington and Kime, Ld.

Ray. 203 ; where A devised lands to B for life, without impeach-

ment of waste ; and in case he should have any issue male,

460 then, II to such issue male and his heirs for ever. This was

considered as strong a case, as if the phrase, heirs male of

his body, had been used ; because the term issue, in a will, is to

be considered as much a word of limitation, as heirs. For this,

see the authorities after cited. In this case, it was construed to

be an estate for life only in B, and a contingent fee in his issue

male. It is plain, that this case was determined upon the clear

intention of the testator, that B should take for life only ; and not

because there was any difference in the operation of the terms

heirs and issue; for, say the court, if B is supposed to take an

estate in tail, then must be rejected the words without impeach-

ment of waste, and the intention of the testator defeated in the

superadded words, his heirsfor ever. From which it was cer-

tain, that the intention of the testator was, that the heirs general,

male and female, of the issue, should inherit ; which could not

be the case, if B took an estate of inheritance ; for the estate, if

any, must be an estate tail male, by reason of the words issue
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male. In no way could the intention of the testator be fulfilled,

but by giving to B an estate for life only, which was done. So

is the case of Backhouse and Wells, 1 Eq. C. Abr. 184, where

there was a like determination. The devise was to A for life

only ; and, after his decease, to the issue male of his body, and to

the heirs male of the bodies of such issue.

In the case of King and Melling, 1 Vent. 231, a case is cited,

where a man devised to one for life, and non aliter, and, after

his decease, to the sons of his body, which was equivalent to

heirs male of his body. This was held to be an estate for life,

by reason of the words non aliter. For the same purpose, Lowe
v. Davis, Ld. Ray. 1561, is relied on ; which was a devise to

Benjamin Devon, and the heirs of his body, the first, second and

third, and every other son and sons successively, of the body

of the II said Benjamin, and the heirs of the body of such 461

first, second and third, and every other son and sons lawfully

issuing, as they shall be in seniority of age, and priority of birth
;

the eldest always, and the heirs of his body, to be preferred be-

fore the youngest, and the heirs of his body ; and, in default of

such issue, then to his right heirs for ever. It was determined,

that Benjamin Devon took an estate for life, only upon the man-

ifest intent that, he should have no greater estate ; for it was cer<-

tain that the testator, nothwithstanding his using the phrase heirs

of his body, in the devise to Benjamin Devon, meant to give to

the devisee's eldest son an estate tail, remainder in tail to his

second son, and so on ; which intention could not be fulfilled, if

Benjamin Devon took an estate tail. Therefore, to fulfil the im
tention of the testator, Benjamin Devon could not take a greater

estate than for life.

To evince that the term heirs may be considered as a word of

purchase, and that it is not necessarily a word of limitation, de*

noting a succession of certain persons, see the case of Lisle and
Gray, T. Raymond, 315 ; where John Lisle covenanted to stand

seised of lands, to the use of himself for life ; remainder to his

son Edward for life ; remainder to the first son of Edward in

tail ; with like remainders to his second, third and fourth sons,

and sons separately and respectively, to each of the heirs male

of the body of Edward, and the heirs male of their bodies ; re-

mainder to William Lisle. It was urged, that here was a con-

veyance to Edward for life, and, in the same instrument, to the

heirs of his body ; and that, therefore, he took an estate tail,

agreeable to the rule in. Shelly's case. But it was determined,

that Edward took only an estate for life ; for it was supposed to
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be clear, that, when the grantor had limited an estate tail to

four of Edward's sons successively, that the subsequent words,

to each of the heirs male of the body of Edward, intended

462 each of the II other sons
; and more especially, because there

were superadded words of limitation. It was urged, that,

whenever the intention of the testator appeared, if it was a clear

intention to give an estate for life, no greater should be taken

:

that there could be no peculiar magic in any particular words
;

for if some words in a deed, or will, evincive of thetestator's inten-

tion, can turn the words heirs of his body, into words ofpurchase,

then other words may do the same
;
provided they do equally

demonstrate that intention. That this was the real ground of

the determination in Bagshaw and Spencer, reported in 1 Ves.

142, will be manifest to any one who reads Lord Hardwicke's

reasons for his judgment in that case ; which was a devise to

trustees to the use of Thomas Bagshaw, for the term of the nat-

ural life of the said Thomas, without impeachment of waste

;

and after the determination of that estate to said trustees, during

the life of said Thomas ; and, after his decease, to the use of the

heirs of the body of the said Thomas. Lord Hardwicke said,

that the devise being to him, without impeachment of waste, was
a proof that a life estate was intended ; for, if a greater was in

view, that provision could be of no use ; and that it was certain

that the testator meant to give an estate that was forfeitable ;
for

if it was given to trustees, after the determination of Thomas
Bagshaw's estate for life ; that this estate could determine only

by the death of said Thomas, or by forfeiture. The first could

not be meant, because the remainder to trustees is given only

during the life of said Thomas. The last, therefore, must be

meant, viz. determination of the estate by forfeiture. His inten-

tion, then, was to give an estate that could be forfeited, which

could not be a fee ; for that is not forfeitable. Of consequence,

a life estate must be intended. These circumstances were con-

sidered as furnishing a complete demonstration of the testa-

463 tor's intent to give II an estate for life ;
and it was thus de-

termined : and that the word heirs was, in this case, a word

of purchase.

It is true that Lord Hardwicke, after having given these rea-

sons, considers this case as being different from a legal estate
;

being a trust estate, cognizable in equity, where the testator's in-

tention was more to be regarded. But we shall find, upon ex-

amination, that this idea cannot be supported ; the current of

authorities having always been, that the rules of property must
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be the same in both courts ; and in the latter authorities, it is

utterly exploded. Whoever reads Lord Hardwicke's argument

in this case, will be convinced, that he was dissatisfied with the

opinion of the court of king's bench, in the case of Coulson v.

Coulson. He therefore laid hold of a supposed distinction be-

twixt legal and trust estates, to avoid overturning that decision.

But in the case of Watts v. Ball, P. Wins. 10S, we find it de-

clared by Lord Cowper, that trust estates were to be governed

by the same rules, and were within the same reasons, as legal

estates. See the same doctrine admitted in Philips v. Philips,

P. Wins. 35. In the case of Bale v. Coleman, the opinion of

Ld. Nottingham, in the Duke of Norfolk's case, is cited
; where

he laid it down as a maxim, that trusts should be governed by

the same rules as legal estates. The opinion of Justice Willes.

in the case of Perin and Blake, is to the same purpose. In the

case of Long and Laming, Bur. 1100, Lord Mansfield says, "A
court of equity is as much bound, by positive rules concerning

property, as a court of law is. What is sufficient upon a devise

to make an exception out of the rule, (referring to the rule in

Shelley's case,) holds as well in the case of a legal estate, as in

a trust. If the intention be contrary to law, it can no more take

place in a court of equity, than in a court of law. If the inten-

tion be illega], it is equally void in both." The same doc-

trine is fully recognized by II
Lord Thurlow, in the case of 464

Jones and Morgan, reported in Browne's Chancery Cases.

To establish the same point, viz. that where the testator gives

an estate to one, and limits it over to the heirs of his body, and

plainly intends that the heirs shall take by purchase, this inten-

tion shall be fulfilled : the case of Long and Laming is relied

on. This was a devise of gavelkind lands to A. C. and to the

heirs of her body, as well females as males : which intention

must have been, that the heirs take as purchasers ; and conse-

quently, that A. C. should take only an estate for life : as it was
impossible that females should take, in a course of descent, lands

that were gavelkind ; which descend to none but males. And
this intention was fulfilled, by the judgment of the court.

In the case of Long and Laming, is cited the case of Waker
v. Snow, reported in Palmer, 349 ; which was upon a deed,

where E conveyed lands to the use of himself, for life ; remain-

der to his first son, and the heirs male of his body begotten, &c

;

and so to his six sons, remainder to the right heir male of the

said E, to be begotten after the sixth son, and his heirs male.

This was holden, not to be an estate tail in E, notwithstanding
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the limitation to E's right heir, after the sixth son ; it being ap-

parent that he meant after bom son, as much as if he had said

so. And remarkable are the words of Justice Wilmot, when ob-

serving upon the case : he says, that " the word heirs is not to

be construed as a word of limitation, either upon a will or deed,

when the manifest intention of the testator, or of the parties, is

declared to be, or clearly appears to be, that they shall not be so

construed." There is a case stated by Anderson, in Shelley's

case, of a limitation to the use of A for life, remainder to the use

of his heirs, and their heirs female ; where it was determined

that heirs was a word of purchase
; and consequently, that

465 A took but an II estate for life. The intention of the testator

would have been defeated if A had taken an estate tail ; for

in such case, by the force of the term heirs, he would have
taken an estate tail general descendible to any heir. Whereas,

it was certainly the design of the testator, to create an estate tail

female in the heir of A, by purchase.

From the foregoing authorities, it is considered as demonstra-

ted, that a strict legal construction, or a technical sense of any

words, should not prevail against the superior force of intention,

apparent on the instrument. Whenever, then, the matter be-

comes certain, that the term heirs is used with an intent that

they should take as purchasers, it is contended, that the instru-

ment should be so construed. As, where an estate is given for

life, with a limitation to heirs, or heirs of the body, of the devi-

see : although no inference can be made from the words them-

selves, that the devisor used them otherwise than in their legal

sense
;
yet, if it appear from other expressions, that he so in-

tended, they shall take as purchasers ; and the devisee, an estate

for life only. See Justice Buller's argument, in the case of Hodg-

erson v. Ambrose, reported in Douglas. " For such an inten-

tion," says he, " is consistent with the rules of law ; and such

estate might be given, without the infringement of any rule."

Of this opinion was Lord Hardwicke, in Bagshaw and Spencer;

Lord Mansfield, in Perin and Blake
;
Justices Aston and Willes,

same case ;
Sir Joshua Jekyll, in Papillon v. Voyce, reported in

P. Williams
;
Chief Justice De Gray and Baron Smythe, in the

case of Perin v. Blake, in the exchequer chamber ; together with

many other distinguished characters.

On the other hand, it is allowed that the intention is to gov-

ern, if clear, and consistent with the rules of law. But it is

466 contended, that it is necessary to determine upon II the

whole will, whether by the word heirs, the testator meant
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that succession of persons, so denominated by law : and if he
did, that the rule in Shelley's case must take place, at all events

;

even if the testator had directed that the heirs should take as

purchasers, and that the immediate devisee should take only an
estate for life. But where the word is used in any other sense,

and instead of being intended to be used' as nomen collectivum,

is used as designatio persona, then the rule in Shelley's case is

not to be applied, and the limitation is to take effect, as if proper

words had been used : that is, if the testator meant the estate

should go to him who should be heir
; then, let his intention be

what it might, as to the heir's taking as purchaser, the case is to

be governed by the rule in Shelley's case. But, if he meant that

some particular person should take, inaptly denominated heir,

the intention of the testator is to be fulfilled. If the design were,

to give the estate to those persons known in law, as a class

called heirs, be they who they might, they must take by descent,

and not by purchase ; it being a rule, that where the heir takes

in character of heir, he must take in quality of heir. But where

it is apparent that the testator's intention was, to give it to some
particular person, by the denomination of heir, as his first or his

seventh son, to the exclusion of others that might be his heirs
;

the intent being the same as if he had said, " to my first son and

his heirs ;" in such case the son would take by purchase; and

the estate become descendible to the heirs of such son, and not

to the heirs of the testator. For authorities to support this opin-

ion, see the case of King and Melling, Vent. 225. This was a

devise to B for life, and, after his decease, to his issue by a sec-

ond wife ; and for want of such issue, to J. M. with power to B,

to make a jointure of the premises, to such second wife.

This was determined in B. R. to be an estate for II life, 467

against the opinion of Hale ; upon the intent of the testator

to give such estate only, appearing from the circumstances of

empowering B to make a jointure ; which was not necessary, if

it was intended he should take an estate greater than for life.

But this judgment was reversed, the intention notwithstanding :

for the word issue, in a will, was held to be nomen collectivum,

and equivalent to heirs of his body : and no intention of using

the word as designatio personal, any where appearing, the rule

of law took place. This case, I apprehend, cannot be reconciled

with the before cited case ; which was ruled to be an estate for

life, by reason of non aliter. In that case, the intention of the

testator to give an estate for life only, governed : whereas, in

this, the intention was disregarded, because the word issue was
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used as nomen collectivum, when the term sons was, in that

case, as really as nomen collectivum, as issue was in this.

The same doctrine is supported, by the case of Colson v. Col-

son, 2 Atk. 247. It was a devise to C for life, remainder to A and

B, and their heirs, to preserve contingent remainders ;
remainder

to the heirs of the body of C. In this case it was determined,

that an estate tail in remainder was vested in C ; he taking a

life estate, not merged by the devise to the heirs of his body, by

reason of the remainder interposing between the devise to C for

life, and the subsequent limitation to the heirs of his body.

Nothing can be more certain, than that the intention of the testa-

tor was, to give only a life estate to C, apparent from his placing

trustees, to take advantage of any forfeiture of the estate; which

could be only in case he was tenant for life : which intention

was made to yield to the rule of law, that the ancestor cannot

make his heir purchaser eo nomine. That his heirs, as heirs,

should take per formam doni, was sufficiently manifest

;

468 there being nothing to point out, that he used the words II

as designatio persona, ; and although he intended that they

should, in character of heirs, take as purchasers, it was deter-

mined that this intention could not be fulfilled, being prohibited

by law.

I apprehend, that it is impossible to reconcile this determina-

tion with that ofBagshaw and Spencer, unless upon the exploded

ground, that a different rule of property obtains where it is a

trust estate, from what obtains where it is a legal estate. It is

true, there was, in that case, the clause without impeachment of

waste. But this could make no difference ; for it was only an-

other evidence of the testator's intention. But that could be of

little weight, where that intention was sufficiently clear. In a

dubious case of intention, it might serve to remove the doubt

;

but could add nothing to the measure of evidence, where it was
completely full without it : as in the case of Colson v. Colson.

To the same purpose, is the case of Duncombe v. Duncombe, re-

ported in 3 Lev. See the case of King v. Burchell, cited in Bur.

1 103 ; where lands were devised to J. K. for life, and to the heir

male of J. K. and his heirs ; and for want of such issue, over.

This was determined, notwithstanding the superadded words of

limitation, to be an estate tail in J. K. ; for it was said, that the

superadded words were nothing but a superfluous declaration of

what was implied in the phrase heir male, which includes all

that the superadded words include. This case, I apprehend,

cannot be reconciled with the case of Backhouse v. Wells. In
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that case, the phrase issue, is used instead of heirs. But if the

phrase issue, in a will, be of the same import as the phrase heirs,

which seems an acknowledged point with English lawyers, and

is mentioned by Powell on Devises, 356, as an indisputable point

;

then the cases are directly opposed, unless some magical powers

are attached to the phrase heirs, which make it mean some-

thing diametrically opposite || to another word of the same 469

signification. Justice Yates, in his argument in the case

of Perm and Blake, observes, that "in Backhouse and Wells, and

Luddington and Kime, the phrase issue is used, not heir : so not

to the point, to show, in that case, that the intention of the testa-

tor was to prevail ; for that those cases were not within the rule

laid down in Shelley's case-" A man of less discernment than

Justice Yates, would have never discovered but that it was with-

in the rule. If a phrase of the same signification as heir, were

made use of in an instrument, he would have conceived that the

same construction would have been given to it. It would have

struck him either as an absurdity, or as a distinction too nice for

him to comprehend, that whenever issue and heir were used in

a will, they meant one and the same thing, and were both words

of limitation : but if issue was used, then the devisee might take

one kind of estate ; and ifheir, it must be of a very different kind.

But was not the determination in King v. Burcheil, opposed to

the rule that a devisee may be described by the word heir, if the

testator plainly shows, that the phrase heir was meant by him as

descriptio personal ? See the rule in Powell on Devises. Justice

Yates admits, that the evidence of intention, was of the strongest

kind in this case ; and most certainly it was ; for why should he

have expressed himself in the singular number ? But more es-

pecially, the superadded words of limitation, demonstrate that

he intended the phrase heir male, as designatio personam ; for to

his heirs he gives the estate, and not to the heirs of J. K. ; and to

say that they are superfluous, only furnishes an argument in

favor of the intention, that heir male was intended as descriptio

persona,; for, otherwise, there can be no reason given for his

usii^pthem : they convey no idea whatever. But if we con-

sider them as designed to afford us evidence that the heir i! 470

male should take as descriptio personam, they become impor-

tant, and we see very good reasons for using them.

If a term which may have two very different significations be

used in an instrument, and with it are connected other terms

clearly indicative of the sense in which the author intended it

;

58
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it seems strange logic to say, that the explanatory words shall

be rejected, and the dubious term left for construction, without

the aid of the explanation afforded by the author. It is also op-

posed to the case of Clerk and Day, Cro. Eliz. 313, which was a

devise "to R for life, and, if she have heir of her body, to that

heir, and the heirs of their bodies, and a remainder over." This

was determined to be an estate for life in R, and that the heir

took as a purchaser. The case of Minshall v. Minshall, 1 Atk.

412, was a devise "to R, and the first heir male of his body, and

the heirs male of his body, and a remainder over." This was
held to be an estate tail. Is this determination reconcileable

with Archer's case ? It differs from that case, in that it is a de-

vise to the heirs male of the first devisee, in the plural number.

That of Archer's was in the singular number. But this did not

vary the case in King and Burchell ; and we find in Powell on
Devises, 361, that heir male is nomen collectivum, and conveys

the same idea as heirs Quale. And so was the case of Trallop v.

Trallop, where the devise was to one for life, and, after his death,

to the first heir male of his body. This was held to be an estate

tail, in the first devisee. It also differs in this : that the estate

given in Archer's case, was to A for life, and his next heir male
;

in Minshall's case, it was to the first heir male. Certain it is,

that if heir male, and heirs male, mean the same thing, both be-

ing nomina collectiva, containing all the heirs of the devisee, in

a course of descent, the only difference between them consists in

the different signification of the terms^rs^ and next. I con-

471 ceive II it impossible for any person to understand any dif-

ference between the next heir male, and the first heir male.

Of course, the one decision is contradictory to the other; and

first and next, in such case, are of the same import. See Powell

on Devises, 363. He there observes, that "
first, next and eldest,

preceding the word heir, only express what the word heir im-

plies
;

viz. first, next, or eldest, taken for the future time, the one

to succeed the other, according to the course of the common law."

It seems, then, the term heir, ex vi termini, imports as much as

first, or next, &c. and the superadded words of limitation and

they are therefore to be rejected, as meaning nothing
;
as re-

dundant, superfluous words. So says the chancellor, in the case

of Minshall v. Minshall. If rejected for that reason in that case,

they must be rejected for the same reason in Archer's case. And
if the term next heir conveys no other idea than vAxdl.heir con-

veys, and is implied in it, then the devise in Archer's case, reject-

ing the superfluous words, stands thus, viz. " To A for life, and
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his heir male ;" and we find that keif male means the same thing

as heirs male. The devise is then the same, as if it had been to

A for life, and his heirs male ; and that this would give an estate

tail, is admitted on all hands, and not scintilla juris is to be found

to the contrary. See Perin v. Blake. How, then, is the decision

in Archer's case to be justified ? There is yet another difference

in the case of Minshall v. Minshall, from Archer's case. In the

latter, there is an express devise for life ; in the former, none.

But this makes no difference ; for the technical meaning of such

devise is the same as if the words/or life had not been inserted

;

and none pretend but what the rule of law is to prevail ; unless

you can collect the intention from some expressions besides those

of the technical kind. The chancellor, when distinguishing

Minshall v. Minshall, from Archer's case, says, that, in the

last, II there was an express devise for life : But of what 472

avail can that be, when, from that expression, without other

aid, nothing is collectable of the testator's intention
1

? and all the

other words, as next, and the superadded words of limitation, are

to be rejected, according to the reasoning in Minshall's case. It,

therefore, stands unaided with any other evidence of the inten-

tion, but that which is admitted by all, as affording no evidence

of any intention. He also says, that in Archer's case, the devise

was to the next heir male, not heirs male. But of"what impor-

tance can this be, when they mean precisely the same thing ?

In the case of King and Burchell, the devise was to J for life,

and to the heir male and his heirs, Here was a devise express-

ly for life, and to the heir male in the singular number, with

words of superadded limitation to his heirs, in the plural num-
ber. Every thing here is found precisely under those circum-

stances which the chancellor supposed were the reasons why
Archer's case was considered an estate for life

;
and yet this was

held to be an estate tail. In King and Burchell, there was no

limitation to the next heir male ; but that, it seems, conveys no

idea whatever. Strip King and Burchell of redundant expres-

sions, and it is a devise to J for life, and his heir male. The
same devise is found in Archer's case, when stripped of redun-

dant expressions : the one is an estate tail, and the other an estate

for life. And yet both these cases are acknowledged to be good

law. We may still go further: the devise for life makes no dif-

ference. It is, therefore, in both cases, a devise to one, and his

heir male; which is exactly the same devise, as in the case of

Minshall v. Minshall, when stripped of superfluous expressions.

The case of Goodright v. Pullen, 2 Ld. Ray. 1437, is another
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case where there were superadded words of limitation ; and, in

the same devise, he used the phrase heirs male and heir male, as

meaning the same thing ; and II yet it was held an estate tail.

May it not be questioned whether these cases comport with the

rule admitted by those who are the strongest advocates for the

rule laid down in Shelley's case ; that is to say, "if the terms

heir, or issue, are so used by the testator, as plainly show that he

used them as designatio personal, they shall be thus taken?"

Can any man doubt but that they were so used in King and

Burchall, where the testator devises to the heir male of J, and

his heirs ; and in Trollup v. Trollup, where the devise is to the

" first heir male ?" Goodright v. Pullen, and Minshall v. Min-

shall, are in the same predicament. I apprehend, that no one

will be at any more loss in determining that the terms heir and

heirs, there used, were as plainly indicative of an intention to use

them as terms of purchase, as in Archer's case. The case of

Perin and Blake, is a notable case to show in what uncertainty

the law was, respecting the operation of such devises, at the time

it was determined. It was a devise of lands, by the testator to

his son
;
and in his will, he says, "It is my intent and meaning,

that none of my children shall sell and dispose of my estate for

a longer time than his life ; and to that intent, I devise the resi-

due of my estate, (having made other devises to other children,)

to my son W, during his natural life ; the remainder to J, and

his heirs, during the life ofW; remainder to the heirs of the

body of W." Here it was manifest, that the testator intended

only an estate for life to W ; for he says, that his intention is,

that none of his children shall dispose of his estate for a longer

time than his life ; and, for that purpose, devises to W for life,

with remainder to J, for W's life ; which could mean nothing,

unless to secure the contingent remainders to the heirs ofW's body,

against the forfeiture ofW's estate. He must have had in view

474 aforfeitable estate, which must be an estate Wfor life. And
the testator's intention is equally plain, that, although he in-

tended that the heirs should take as purchasers, yet he did not mean
to point out any particular person, but all possible heirs in a course

of descent. The question was, what estate W took? It was deter-

mined in B. R. by Mansfield, Aston and Willes, against Yates, that

he took an estate for life only ; from the manifest intent ofthe testa-

tor, that he should thus take, and that this was a lawful inten-

tion. Whilst Yates contended, it was immaterial what the in-

tention was, as to the ancestor's estate ; and the only material

inquiry was, what the heirs were to take ; and to make them
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take as purchasers, they must be designated particularly, which

was not done in this case. Upon a writ of error, this judgment

was reversed in the Exchequer Chamber, by the opinion of

Nares, Blackstone, Gould, Perret, Addams, and Chief Baron

Parker, against the opinion of Smythe, and Chief Justice De
Gray. There were seven judges against five ; but one of those

judges, Blackstone, declared, that, had the testator's intention

been sufficiently apparent, to" give an estate for life only, he

should have voted for affirming the judgment. So that, as to the

great question in the case, there were six judges against six.

See Hodgson v. Ambrose, reported in Douglass. The cases cited

by the majority of the court of B. R. among many others, were

Law and Davis, Waker and Snow, Lisle and Gray, Archer's case,

Clerk and Day, Luddington and Kime, Backhouse and Wells,

Bagshaw v. Spencer. The answers to these cases were, that in

Law and Davis, the first devise was a mere surplusage, in that

of Waker and Snow, and Lisle and Gray, there was an estate to

the ancestor for life ; remainder to the first, second and other

sons, and so on to the heirs of his body. " So on" was construed

to mean, in the same manner, viz. sons ; and, therefore, in

these cases, the phrase heirs was used, as designatio II per- 475

soncB. The inference, I apprehend to be a just one ; but

there is not by any means stronger evidence of such intention,

than where the testator uses the phrase heir 'male, with super-

added words of limitation, as in King and Burchell. As to Ar-

cher's case, and Clerk and Day, they said that the word heir was
in the singular number, and a limitation grafted on it. This is

true ; but so was King and Burchell. But what difference does

it, or can it make, when each word is nomen eollectivum, and

their technical signification the same ? If either is to be under-

stood as a word of purchase, it must be from some other expres-

sions, and not from itself; and both are capable of being thus

construed. As to Luddington and Kime, Backhouse and Wells,

the phrase was "issue" they said; but if issue in a will, and

heirs of the body, mean the same thing, it is a weak answer.

As to Bagshaw and Spencer, this, it is said, was a trust estate,

and the intention might be executed in chancery. But the dis-

tinction between a trust and a legal estate, cannot be maintain-

ed; and without the aid of that distinction, the cases cannot be

reconciled.

As to the decision of Long v. Laming, it was said to be out of

the question, as it was a devise of lands holden in gavelkind.

How that should make a difference, I do not comprehend. Yet
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I conceive, that, in that case, the determination might well pro-

ceed upon the ground of the testator's intention to use the phrase

heirs as a word of purchase ; for he says " female as well as

male ;" but this could not be without breaking in upon the

course of descent. He did not, therefore, by the use of the phrase

heirs, mean that succession of persons so denominated by the

law, who take in a course of descent. He must, therefore, in-

tend to point them out particularly.

The case of Legate v. Sewal was a devise to his nephew
476 L for life ; and, after his decease, to the heirs male of II the

body of his said nephew, to be begotten, and the heirs male

of the body of every such heir male, severally and successively,

as they shall be in priority of birth, &c. This case was adjudged

an estate tail in the first devisee, by three judges against one.

How is this case reconcilable to Archer's case, and Clerk and

Day 1 It differs only from Cle$k and Day in this ; that the

word heirs is plural. See the case of Pawsey v. Lowdall, in 1

Roll. Abr., where it is expressly determined, that heir and heirs

have the same effect. And the reason why the heir male in

Archer's case took by purchase, was, because the estate was
limited over " to the heirs male of the body of such heir male."

And this was the opinion of the court, in the case of Pawsey v.

Lowdall, which is directly opposed to the determination in Le-

gate v. Sewal.

The case of Bale v. Coleman, 1 P. Wins. 142, was a devise

to A and his heirs, for payment of debts ; and then to A for life,

with power to make leases for 99 years ;
remainder to the heirs

male of A. This was determined by Lord Cowper, to be an es-

tate for life ;
and, upon a re-hearing, before Lord Harcourt, it

was determined to be an estate tail.

In the case of Papillon and Voyce, A devised £10,000 to trus-

tees, in trust, to be laid out in land, to be settled on B for life,

without waste ; remainder to trustees, and their heirs, for the

life of B, to support contingent remainders, with power to B to

make a jointure ;
remainder to the heirs of the body of B, and

remainder over. And by the same will, lands were devised to

B, to the same uses, and in the same manner. This case was

heard at the Rolls, by Sir Joseph Jekyll ; and, upon the clear

intent of the testator, he determined, that B had an estate for life

only in the lands; and that the money should be laid out in

land, to be settled on B for life ; and that his sons should

477 take in tail male successively. II The intention to give an

estate for life, was very manifest in this case, independent
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of his direction that he should take an estate for life only ; for it

was without impeachment of waste. There was a power to

make a jointure ; and there was a devise to trustees to support

contingent remainders. It was also clear as in any case, that

the testator used the term heirs as nomen collectivum, including

all the possible heirs of the body, and their heirs. Certain it is,

then, that, in the opinion of the Master of the Rolls, this notwith-

standing, if there was a manifest intention to give an estate for

life, such estate only should pass. But this case was again

heard by Chancellor King, on an appeal ; and, so far as the judg-

ment related to the land devised, it was reversed, and adjudged

that B took an estate tail. But that, as to the money to be laid

out in land, this was executory, and the intention should pre-

vail. Why should the law make the same terms, used in differ-

ent clauses in the same instrument, convey totally different

ideas ; when, at the same time, there is clear demonstration that

he who used those terms, affixed the same ideas to them in the

one clause, as in the other? If in fact the law had affixed such

precise and determinate ideas to those terms, as to forbid the in-

tention to be followed, by what authority does the chancellor

decree a settlement, according to what he supposes to be the in-

tention of the testator, even in part ? The chancellor must have

supposed, that the terms heir's of his body, carried with them
sufficient evidence that the testator meant the same thing as first

and every other son ; for, otherwise, he could not have so de-

creed
; since his avowed design, as to the money to be laid out

in land, was to fulfil the intention of the testator. He must have

supposed, then, that those terms were a sufficient description of

those persons, viz. first and every other son. But the most

strenuous advocates for the technical power of the terms II 478

heirs and heir, agree, that when these terms are used as a

description of certain persons, fairly collectable from the context,

as in Lisle and Gray, Waker and Snow, they shall be taken as

words of purchase. It seems that Chancellor King supposed,

that the first, and every other son, were the persons pointed out

;

or he would not have settled the estate upon them. But if he

did, how came the decree as to the lands to be reversed ? For

if the words heirs of the body, are good as descriptio personal,

then the decree at the Rolls was perfectly right, according to the

rule not disputed. But, if the words heirs of the body are not

good as descriptio personal, how did the chancellor find out who
was described, so as to settle the purchased lands upon them?

Do not the principles of this determination, as to the money to
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be laid out, overturn the decision as to the other part of the case,

and establish a precedent, that the words heirs of the body are

equivalent to the first and every other son, which would be a

sufficient description of the persons so described, to take as pur-

chasers? So Lord Mansfield understood those words, when he

says, in the case of Perin and Blake, that " the intention of the

testator was, to pass an estate for life to Williams, and an inher-

itance to be taken successively by the heirs of his body."

Since the determination of Coulson v. Coulson, there has been

determined, upon the same principles, the cases of Sayre and

Masterman, and Hodgeson v. Ambrose, reported in Douglass
;

where the certificate from king's bench to chancery, was in the

words of Coulson and Coulson : from which case, we shall find

Lord Mansfield dissatisfied with the case of Coulson v. Coulson.

He declares, however, he will abide by the determination of that

case, though he should not so have judged. Judge Buller seems

hardly reconciled to it ; he, however, considers himself

479 bound thus to decide, upon every case, which II shall be

precisely the same with Coulson and Coulson ; and he there

considers the case of Perin and Blake as of no binding au-

thority.

The doctrine of Hodgeson and Ambrose amounts to this;

" that where a testator uses technical expressions only, their

technical meaning must be adopted ; but where it can be suffi-

ciently collected from the context, that he means them in any

other sense, his intention shall prevail against their technical

import. And Justice Buller seems to suppose, that the decision

in the case of Coulson and Coulson may be made to comport

with that rule.

In the case of Jones and Morgan, reported in Brown's Chan-
cery Cases, the doctrine of Coulson and Coulson is recognized

;

and the distinction between a legal and trust estate being gov-

erned by different rules of property, is considered as without

foundation. Many more cases might be examined ; but the

principal cases, except Robinson and Robinson, reported in Bur-

row, and Dodson v. Grew, in 2 Wilson, have been adverted

to. As to those cases, they were determined upon their own
particular circumstances.

From such jarring decisions, it is extremely difficult to deter-

mine what the law is. To the precise extent of Coulson v. Coul-

son, it is settled : for that case is recognized as good law, but

not as a case furnishing this principle, viz. " that whenever the

testator intends to use the term heirs as nomen collectivum, and
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at the same time intends that those heirs shall take by purchase,

that this intention cannot be complied with ;" as is contended by-

Mr. Justice Yates. I understand the court in Hodgeson and

Ambrose to consider it as a case in which technical terms only

are used ; and from which no inference could be fairly

drawn, that the testator intended a life estate II merely to 480

the first taker, and that the heir should take as purchaser.

If the case of Jones and Morgan is to be considered as settling

the law upon the subject, this doctrine is established
;
that when-

ever the testator devises to any person " in character of heir, he

shall take in quality of heir" whatever the intention might be.

But, that this was not the opinion of the court of king's bench,

when they determined Hodgeson v. Ambrose, is sufficiently in-

ferable, from their language in that case ; for its being the same

case as Coulson v. Coulson, is the ground of the determination;

and the symptoms of disgust with the decision of Perin and

Blake are veiy apparent in the court. It seems that, in the opin-

ion of that court, technical meanings are to give way to the in-

tention of the testator, whenever that intention is collectable from

any quarter, other than from technical terms. As to such terms,

the presumption is, that the testator, when he used them, affixed

to them the ideas affixed by law. The doctrine in Jones and

Morgan is, that it is immaterial what the intention of the testator

is, respecting the first devisee's taking an estate for life only,

and the heirs taking as purchasers. This never can be done,

unless it is apparent that the testator used the term as designatio

perso?ice, and not as nomen collectivum. The courts of law and

equity seem, by the latest authorities, to unite in rejecting any
distinction between the phrase heirs, in a trust, and legal estate.

Long and Laming, Hodgeson and Ambrose, Jones and Morgan.

Notwithstanding the difficulties that attend the construction

of devises, where an estate is given to one for life, and to his

heirs, or heirs male, &c. : yet, in the case of marriage articles,

where there is a covenant to settle an estate upon one for life,

and the heirs of his body, &c, upon application to have this

covenant carried into I! execution, chancery decrees an es- 4S1

tate for life only, to the first taker, and an estate tail to the

eldest son
;
with remainder in tail to the second, third, and so

on. And this is done in all cases where those terms are used,

upon the declared design of carrying into execution the intention

of the parties, without endeavoring to collect the intention from

any thing but from the technical terms themselves. 1 P. Wms.
59
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Bale and Coleman, 142 ; Honor and Honor, 123 ; Trevor and
Trevor, 612

;
and West and Errisey, 2 P. Wms. 349.

Is it not extraordinary, that the same terms used in a deed or

will, should have an operation totally different from what they

have in a covenant? In the former cases, intention is as much
to be regarded, as in the latter. The construction of such words,

it is said, must be presumed to be according to the technical ideas

affixed to them; For every person must be supposed to know
the meaning of the expression that he uses. To fulfil, therefore,

his intention, the words shall be taken to mean the same thing

which the law has declared that they do mean. How, then, is

it affected, that the presumption respecting the same words,

when used in a covenant, should not be the same 1 Why should

we suppose, in the latter case, that the parties did not use those

technical terms in their technical sense, when we are to suppose,

in a deed or will, that they were used in such sense ? If the

rule-in Shelley's case is to operate in case of a deed or will, no
reason can be assigned, that it is not to operate in such covenant.

Surely, the terms themselves must afford sufficient evidence to

the court, that a life estate was intended to the first taker, and

estate tail by purchase to the first son, &c. ; or otherwise, such

.

settlement would never have been made, when pursuing up the

intention of the parties. But, if it could afford such evidence

482 to II the court in articles of a marriage covenant, why not in

the case of a will ? And if it did, there could be no question

made in any of the cases mentioned in this treatise ;
and the

rule in Shelley's case could no longer have any operation. When
we find such discordant opinions respecting the operation of the

rule in Shelley's case, among the most eminent characters in the

English nation ; such jarring decisions, not reconcileable to each

other, and such a motly system, that the same words in one in-

strument convey ideas entirely variant from those conveyed by

them in another ; and that the whole controversy originated from

a rule established upon feudal principles, which have long ceas-

ed in that country, and never had any existence in this ; I ap-

prehend no solid reason can be given, why we should introduce

that rule into our legal system. The obvious meaning of the

testator, will be found to be the real meaning. The observations

that have hitherto been made, relate only to the construction of

the term heirs where an estate of freehold was given to the an-

cestor, and, by the same instrument, an estate of inheritance to

his heirs.

Let us now examine the operation of the terms heir, issue. &c,
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where a real ox personal chattel is given to one and the heirs of

his body, or to one and his issue. As personal estate is not de-

scendible to heirs, but vests in an executor or administrator, it is

a vain attempt to endeavor to entail it : for this would be to vary

the law, and so cause a chattel to go to the heir
;
which is not by

law permitted. Besides, as there is no way to destroy such an

estate by fine or recovery, as in case of a real estate, to suffer it

to be done would be to create a perpetuity. Therefore, where^-

ever an interest in personal property is given, by words which

would create an entailment of real estate, such personal property

vests absolutely in the first taker, and is at his own disposal.

But, as it is now II a principle admitted in the English law, 483

that personal estate may be limited to one for life, with re-

mainder over to another, whenever it is found that the testator

used the phrase heirs, or issue, not as nomina collectiva, but as

pointing out certain particular persons, collected from the tenor

of the will; in such cases, the first taker has only an estate for

life ;
and the person meant by the phrase heir, or issue, has, after

the expiration of the life estate, an absolute estate therein, entire-

ly at his disposal. But would it not better comport with the

general intention of the testator, to suffer the heir to take it abso-

lutely ; and always to understand that phrase in such estates, as

a word of purchase ? For although the whole intention of the

testator cannot be fulfilled, so that a perpetuity should take place
;

yet it better satisfies his intention, that the first taker should have

only a life estate, and the heir the whole, than it would to divest

the heir of all interest in it, and so give to the first devisee the

whole property.

We have already seen, that with respect to articles of marriage

agreements, where an estate was covenanted to be settled upon

A, and the heirs of his body, that that phrase has been held, in

such instrument, as a word of purchase. And when such cove-

nant was carried into execution, the estate is limited to A for life,

and to the first son in tail, and remainder over to the second son,

&c. But in case of a chattel, it is not a life estate in the first son,

and remainder over ; but vests absolutely in such person as is

intended to be marked out by the testator, by the phrase heir,

<fec. Although the rule is, that express words, which create an

estate tail in real property, when applied to personal, vests the

first taker with the absolute ownership
;
yet such words as create

an estate tail by implication in real property, when applied to

personal, give the first taker an estate for life only ; and the

person to whom it is limited over, or entailed, shall have the ab-
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solute R estate, after the expiration of the life. So that, if real

and personal estate be conveyed to one by such words, the de-

visee will take an estate tail of inheritance, in the real estate,

and an estate for life only, in the personal. As was the case of

Forth and Chapman, reported in 1 P. Wms. 665, where the de-

vise was of free-hold and lease-hold estate to A, for life ; and if

A died leaving no issue, then to B ; it was determined that A
took an estate tail in the free-hold lands, and an estate for life in

the lease-hold : for in the last, he was supposed to mean by the

words leaving no issue, leaving none at his death
; but in the

former he was supposed to mean, that if A died without issue

generally ; by which there might at any time be a failure of

issue.

The acumen of astute judges is able to force these different

ideas with respect to the same words, into the minds of the tes-

tators ; but to them alone are we indebted for these distinctions :

they would, with deference to the opinion of grave and learned

judges, have escaped the man that possessed nothing more than

plain good sense, and a sound understanding. When the inten-

tion of the testator was apparent to entail personal property, and

when not, we shall find the same discordance of opinion among
the English lawyers, in cases of personal estate as in cases of real.

Whether, in any instance, in the State of Connecticut, a devise

of personal estate to one and his heirs, can, upon principle, be

considered as vesting the whole in the first devisee, may be con-

sidered as a question. The law of this State, with respect to a

limitation of a personal estate to one for life, and remainder over

to another, is considered, I apprehend, the same with the English

law. And the great reason why a limitation to one and his

heirs, in the English law, is not permitted, is, the danger

485 of establishing thereby, a perpetuity. To prevent this, H

the law declares, that in such case, the whole interest vests

in the first devisee. But by our law of entailments, an entailed

estate vests a fee-simple in the issue of the first donee : so that

all danger of a perpetuity is at an end ; and, of consequence,

there is no danger of indulging the intention of the testator, by

admitting such a limitation to be effectual, to vest in the heirs

the estate given. Among the numerous authorities upon this sub-

ject, are Atkinson v. Hutcheson, 3 P. Wms. 259. Soltern v. Sol-

tern, 2 Atk. 376. Pelham v. Gregory, 5th Brown's Parliamentary

Cases. Theebridge v. Kilburn, 2 Ves. 236. Garth v. Baldwin,

2 Ves. 646, &c. Hodgeson v. Bussey, 2 Atk. 89. Seale v. Seale,

1 P. Wms. 290. Beauclerk v. Dormer, 2 Atk. 312.
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II.

Of the Maxim Nemo est H^sres Viventis.

When an estate is given to a man and his heirs, this vests

nothing in the heir. It altogether vests in the devisee, or grantee.

The phrase heirs only serves to show the nature of the estate:

that is to say, an estate, that, in a course of descent, will go to his

heirs. If, therefore, A devises an estate to B and his heirs, and

B dies in the lifetime of the testator, the devise is lapsed, for nemo
est hares viventis. So if given to the heirs of C, and C is living

when the devise is to operate, that is to say, upon A's death,

there is no person, according to the afore-mentioned maxim, to

take the estate. Plowden, Brett v. Rigden. But if the descrip-

tion is such as to make it clear, that the testator meant some par-

ticular person to take, this intention shall be regarded as a devise

by A " to the heir of C, now living," whilst C was alive. Bur-

chell v. Durdant, T. Raymond, 330. In this case, it was plain,

that he meant the heir apparent of C. And wherever the case

comes up to this, that the testator intended, by the phrase heir

an heir apparent, the devise is good, and vests in such heir ap-

parent by purchase. In the case of a devise to A and his heirs,

A dies, leaving the testator : what difficulty would there be in

considering the heirs of A as taking by purchase, upon the con-

tingency of their ancestor's dying before the testator ? And, in

the case of a devise to the heirs of C, C being then alive, is not

the presumption violent, that he meant the heir apparent of C?
It must be so, unless we can suppose the testator whimsical

enough, when he gave the estate, to intend that it should not go

to any by devise, unless the ancestor of that person was dead.

III. ^ 487

How far the Term Heirs is necessary to Convey an Estate

of Inheritance, either in a Deed or Will.

We have already seen what the operation of that term is in

such an instrument. I shall now consider in what cases a fee
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may be conveyed without the use of that term. It is a maxim,
established in the English law, that, in a deed, such term is ab-

solutely necessary to the transmission of a fee. If the convey-

ance is to a man, and his heirs forever, a fee simple is given
;

and those words of inheritance and perpetuity are essential in

such grant. If the conveyance is to a man, and the heirs of his

body, an estate tail is created ; and without such words of inher-

itance and procreation, no such estate can be created by deed.

But in wills, the absolute necessity of their use has been dis-

pensed with, in very many instances. The governing rule is, that

the intention of the testator is to prevail : and such construction

is to be given to the words of a will, as to effectuate such estate

as comports with the intention of the testator, provided such in-

tention is consistent with the rules of law ; that is to say, provi-

ded the estate intended to be conveyed, is such an one as the

law will suffer to be given by any words whatever. In all the

cases, then, upon this subject, where the proper technical terms

have not been used, the question is, What is the intention of the

testator? And if that is discovered to be a legal intention, it is

to be complied with. Upon this ground it is held, that a devise

in "fee-simple," or in "fee-tail," conveys such estate as those

words import. To one and his issue, or one and his seed, con-

veys an estate tail. A devise of lands and houses, (fee, to

48S one forever, without words of inheritance, conveys a fee-

simple. A gift by one of houses, lands, (fee, to pay his

debts, is a, fee ; for it implies a power to sell. A devise of lands,

(fee, upon paying a sum in gross, gives a fee : otherwise, where

such devise is to pay out of the annual profits. A devise of all

my estate, carries with it a. fee, as it denotes not only the subject

but the interest in that subject. But it is said in some authori-

ties, that, if the devise of the estate is connected with words of

locality, as " my estate at H," then, in such case, an estate for

life only passes, 3 Wils. 418. Cowp. 306. Doug. 740. We
find the same doctrine laid down by Lord Mansfield, as settled

law, that "all my estate" passes every thing; but if attended

with a local description, nothing more than an estate for life passes.

But why is this distinction made? If "all my estate" denotes

the subject and quantum of interest, how is it altered by saying,

for instance, " all my estate at H." ? One would imagine, that

the testator intended the expression to be merely restrictive to

his estate in that place. But why should not the subject, and

the interest in the subject, pass ? And if my interest therein

was a. fee, what prevents a, fee from passing ? If the terms "all
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my estate" denote the extent of property that I have in the

Avhole estate, that I own in the world ;
why should not " all my

estate at H." denote the extent of property that I have at H. ?

Notwithstanding the great authority derived to this doctrine from

the declarations of Lord Mansfield and Chief Justice De Gray

;

yet I apprehend, that the current of authorities is, that although

the phrase " estate" is connected with words descriptive of its lo-

cality, yet a fee passes. 2 Ves. 614. A devise of " my estate at

A." was held to pass the interest in the lands, which interest be-

ing a fee-simple, a fee-simple passed. In 2 Lev. 91, there were

words of locality, yet a. fee passed, 2 Atk. 3S ;
where there

was a devise of " all my interest in II Kirby Hall." Lord 4S9

Hardwicke held that a fee passed, the locality notwith-

standing. The case of Ibetson v. Beckwith, there cited, is to the

same purpose ; it being expressly laid down, that an estate at

or in such a place, may carry a fee. In 2 P. Wms. 524, the

words " all my estate in Upper Colesby," passed a fee-simple.

In 1 T. Rep. 412, the word estate passed a fee. And it is laid

down by Justice Buller, that it will pass a fee in a will, unless

attended with restrictive words, which clearly manifest the in-

tention of the testator, that a fee should not pass. The same
doctrine is maintained, 2 T. Rep. 657, &c., and that the phrase

" estates," in -the plural, was equivalent to the phrase "estate,"

in the singular. The above authorities are not reconcilable with

the doctrine before laid down, respecting the operation of the

word estate, connected with words of locality. The words " all

my effects, real and personal," pass a fee. Cowp. 299. The
words " all I am worth," pass a fee. 1 Brown's Chancery, 437.

Where a man devises li all his houses, lands, farms," &c. to one,

such devise is holden to convey only an estate for life ; for these,

of themselves, never convey more than a description of the

thing, per se. 3 Wils. 414. Doug. 730. The same doctrine is

recognized by Lord Hardwicke, who says, that a devise of " my
estate in occupation of such a person," passes only a life estate.

It must be allowed that the circumstance of pointing out that it

was in the possession of a particular person, serves to show the

words to be descriptive of a farm only. But where do we find

any apparent intention in the testator, that the fee of this farm

should not pass to the devisee? We find it said in T. Rep. that,

when this phrase is used, a fee must pass, unless there is an ap-

parent intention of the testator to the contrary. Why should not

a devise of " all my farm," without more words, pass a fee-

simple ? It must be admitted, that most men do not, when they
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II devise real property, think that any thing can be necessary

more in that case, than when they devise personal property.

When a testator gives to J. S. a horse, he has not the most dis-

tant idea that it is for the life of J. S. ; neither is it so, but for

ever. Neither, in the case supposed, does he imagine he is giv-

ing hisfarm for life ; but supposes that the same words which
imply a gift forever of personal estate, also imply a gift forever

of real estate. Ought it not to be presumed, that the testator in-

tended a fee-simple in all such cases, except where we find,

from other parts of the will, that he understood how to devise

technically ? In the case of Right and Sidebotham, Doug. 730,

Lord Mansfield says, that " all my estate" would pass a fee-

simple ; but " all my lands lying in such a place" had been con-

sidered only as descriptive of their locality',
and an estate for life

was given. But why do the terms "all my estate," pass a fee-

simple ? Because, it is said, that these words convey to us the

idea, not. only of the subject given, but of the interest that the

devisor had in the subject. If he had a fee-simple, it follows

that &fee-simple was intended to be passed
;
and the intention

is to govern, when consistent with the rules of law. But it is

observable that Lord Mansfield says, that he had no doubt of the

intention of the devisor to pass a fee-simple in that case. Why
then was it not so adjudged? It must be that the words used in

that will were not such words as had been considered as suffi-

ciently evidential of the devisor's intention. It seems, then, that

although the court is clear, beyond a possibility of doubt, what
the devisor's intention was

;
yet this intention is not to govern

them, unless the evidence of such intention is derived to them

through a certain set of words. When it was first established,

that the words " all my estate," pass a fee-simple, these were not

the legal technical words to pass a fee ; how, then, came it

491 to be so adjudged? The answer is obvious, upon || the clear

intention of the testator that it should be so. Why, then,

should it not always be thus adjudged, when the intention is

equally clear? Can any solid advantage be derived to us by

adopting such distinctions, unless we are satisfied that they are

founded in sound sense ? That the law respecting devises should

approach much nearer to the standard of common sense, than

that of deeds, is not extraordinary : for the latter was grown into

a system, by the adjudications of men groping in the thick dark-

ness of a Gothic night, and was riveted in the minds of men by

the syllogistic jargon of schoolmen. But the law of devises did

not commence its formation, until the kindly beams of liberal



AND HEIRS OF THE BODY. 491

science had began to irradiate the world, when a system more

conformable to the dictates of reason might be expected.

It can hardly be doubted, that, if the systems of deeds and

wills had sprung up together, but that the same words would

have had the same effect in a deed as in a will. Surely it is as

important in the former, as in the latter, that the intention should

be complied with 5 and there can be no danger of admitting this

idea. The words in a will to convey a fee-simple, must be clear,

such as are indicative of that intention beyond a doubt. The
indulgence shown to wills, admits of no conjecture ; for the rule

is, that the words used, must clearly demonstrate what kind of

estate was intended to be given. Will not the same words in a

deed, convey the same ideas with equal clearness ? Does not

common sense revolt at the idea that courts, whose peculiar

province it is to administer justice, should give a construction to

such words,when found in a deed, as is diametrically opposed to the

intention of the parties, and the clear, unequivocal meaning of

the words themselves? Will the investigating mind rest satis-

fied with the reasons given, that in wills, the intention is to

be regarded, when clearly expressed, although II not disfig- 492

ured by a certain set of technical expressions ? that a testator

is often inops consillii ? His wishes are, therefore, to be complied

with, and no criminalty imputed to him for not expressing him-

self in the language of a lawyer. But as to the man who con-

veys by deed, he, probably, is in sound health. Let him express

his intention with ever so much perspicuity, since he has an op-

portunity to procure a Confessor in Technics, if he will not, they

will impose the penalty upon him of thwarting his intention,

and adjudge that he meant that, which they know he never in-

tended. The warmest advocate for the galling fetters ofsystems

and precedents, will find it difficult to convince the mind, not

illuminated by legal maxims, of the propriety of giving different

constructions to the same words in different instruments ; when
it is beyond a doubt, that the persons using them, affixed the

same ideas to the words in one instrument, as they did in the

other.

IV. 493

Of the Operation of the Term Heirs, in a Bond.

By the English law, the personal estate is the only fund for

the payment ofdebts of deceased persons, unless the heir is bound
60
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by the deed of his ancestor ; and in such case, the specialty

creditors may resort* to the heir ; or rather, to the real estate of

the ancestor, descended to the heir. To the payment of such

debts, the heir is bound to the extent of the real estate descended

from the ancestor, but is not bound to pay his simple contract

debts. These are to be sought for no where but from the execu-

tor; who has nothing to do with the real estate, nor any control

over it. However great the real estate may be, which has de-

scended to the heir, if there is a deficiency of personal assets,

such creditors must lose their debts. Our law, founded upon

more equitable principles, subjects the real estate, upon the defi-

ciency of personal estate, to the payment of all the debts of de-

ceased persons, without any distinction betwixt specialty credi-

tors and others. The whole estate, both real and personal, is,

by our law, in the hands of the executor, and subject to the pay-

ment of all debts. No additional security is therefore gained to

the creditor, by binding the heir in a bond. The law has already

secured to him his right of recovering his debts against th,e exe-

cutor, to the extent of the whole estate of the deceased. He has

not any occasion to resort to the heir ; for before the heir can

have any part of the real estate, the executor carves out to him-

self, as much of it as is necessary to pay the debts. It is there-

fore very problematical, whether, in this State, any action can be

sustained against the heir, for the debt of the ancestor. But

494 admitting that it can, in some exempt II instances ; it is not

because the ancestor bound the heir ; but his liability, if any,

arises from the equitable consideration, that he has received

estate from the ancestor, and that the intervention of some cause

has prevented a recovery from the executor, without any negli-

gence in the creditor. The term heir, therefore, although a

word of the utmost importance and signification in an English

bond, is an idle and insignificant expression with us. Would it

not be best to omit it in such instruments, where it can serve no

other purpose than to introduce a confusion of ideas? This, I

apprehend, is commonly the case, when, through imitation, we
retain a word that conveys important ideas to an English lawyer,

and with us has no operation.

THE END.
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